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(Testimony of E. B. Weirick.)

Q. If the Payette Lumber & Manufacturing Com-

pany had inquired of you for whom you were acting

as trustee, vou would have informed them that Mr.

Cobban was one of the parties in interest, would you

not?

A. R. M. Cobban Realty Company was interested.

Q. And you would have informed them that Mr.

Cobban was acting as agent for yourself and asso-

ciates? A. Yes, sir.

Q. Did they make any inquiry whether or not, in

purchasing this lieu scrip, Mr. Cobban was acting as

your agent or as the agent for you and your asso-

ciates ?

A. I don't recall that they made any inquiry of

that kind.

Q. You had no dealings with the complainant

Mollie Conklin, did you, Mr. Weirick?

A. No, sir.

Q. You never have met her? A. No, sir.

Q. And know nothing with regard to what dealings

Mr. Cobban had with her? A. No, sir. [233

—

15]

Q. If any? A. No, sir.

Q. I believe you stated that you had never ex-

amined any of the papers that were delivered to Mr.

Cobban, in regard to the purchase of this property?

A. No, I never examined them with the idea of

passing upon them at all. It was something I knew

nothing at all about, and matters of that kind were

left with Mr. Cobban, to prove the papers.

Mr. DAVIDSON.—I believe that is all. [234r—

16]
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[Testimony of R. M. Cobban, for Defendants.]

R. M. COBBAN, called and sworn as a witness^

testified as follows:

Direct Examination.

(By Mr. BLAKE.)
Q. You may state your name, place of residence

and occupation.

A. R. M. Cobban; Missoula, Montana; occupation,

real estate dealer.

Q. State whether or not you were acquainted with

one John A. Benson in the year 1900, or prior to that

time.

A. I had never heard of him at that time.

Q. In 1901?

A. I had business dealings with him.

Q. Had you met him personally at that time ?

A. No, sir.

Q. Had you ever met the defendant Campbell?

A. Not until lately I never met him.

Q. Before 1901 ? A. No, sir.

Q. You may state, Mr. Cobban, the manner in

which you acquired the rights to select the lieu lands

described in the amended bill of complaint in this

suit.

A. I had been acquiring scrip for a year or two

prior to 1901.

Mr. DAVIDSON.—We object to that as incompe-

tent, irrelevant and immaterial, and not pertaining

—

Mr. BLAKE.—That isn't the question I am ask-

ing.
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Mr. DAVIDSON.—No, it is not responsive to the

question at all.

Mr. BLAKE.—Just with reference to the rights in-

volved here.

A. I purchased in the usual manner from

—

[235—17]

Mr. DAVIDSON.—We now move to strike that

out as a conclusion and not a fact.

Mr. BLAKE.—Let him answer the question and

then you can make all the objections you want to.

A. From John A. Benson, lieu lands and the right

to make selection of the lands that are involved in

this action.

Mr. DAVIDSON.—We move to strike out all of

the last answer of the witness, on the ground that

the same is a conclusion of the witness, and does not

contain any fact appertaining to any of the ques-

tions involved in this case, and as incompetent, ir-

relevant and immaterial.

Mr. BLAKE.—Go ahead.

WITNESS.—Do you wish me to describe the man-

ner in which I purchased them?

Mr. BLAKE.—That is what I asked vou.

A. Well, I learned of John A. Benson as a dealer

in scrip, and I corresponded with the various dealers,

and I learned that John A. Benson had so-called

scrip for sale. I got his quotations on the lands,

and ordered from time to time various amounts as I

needed it, and among the lots that were furnished

to me were the lots that are enumerated in this bill

of complaint. The papers in each case were sent
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through one of the banks, either the First National

Bank of Butte or one of the banks of Boise, and con-

tained an abstract of title of the lands, together with

the various papers, which was an application to

select, and powers of attorney, and various other

papers, and a draft for the amount of the purchase.

In the cases of these lands I believe in every case it

was $4.00 an acre. The papers were delivered to me
for examination by the bank, and after examination

the draft was paid and the papers delivered to me as

mine. [236—18]

Q. Were you familiar with the market value of

scrip at that time ? A. Yes, sir.

Mr. DAVIDSON.—We object to that as incompe-

tent, irrelevant and immaterial, and not tending to

prove any of the material issues in this case.

Mr. BLAKE.—^^Q. State whether or not you paid

the market value for this scrip purchased and used

in the selection of the lieu lands involved here.

Mr. DAVIDSON.—We object to it as incompetent,

irrelevant and immaterial, and not tending to prove

any of the material issues in this case.

Mr. BLAKE.—Q. Did you ever have any business

relations or transactions with the complainant

Mollie Conklin? A. I did not.

Q. Did you ever meet her or know her?

A. I did not. I never saw her.

Q. Among the papers which you had received for

this so-called scrip were included, I believe you

stated, a deed of relinquishment from the United

States and an abstract of title.
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Mr. DAVIDSON.—He didn't state that there was

a deed, judge. Pardon me for interrupting you.

Mr. BLAKE.—I Avill ask him.

Q. State fully what papers would be received with

this so-called scrip, or rather, the right to select lieu

lands.

A. An abstract of title, a deed from the parties

holding title to the United States Government, show-

ing the certificate of the recorder of the county in

which the lands were situated that it had been prop-

erly recorded.

Mr. DAVIDSON.—We want to object to that as

to the contents [237—19] of any deed, as the deed

would be the best evidence, and he was going ahead

to state what the deeds would show.

Mr. BLAKE.—We never undertook to establish

title by those deeds, you understand.

Q. Go ahead.

A. An application to select lands, signed by the

parties purporting to have deeded the lands to the

Government, the same parties, the parties to the deed

to the Government; a power of attorney to sell and

convey the lands, and usually a power of attorney

to do other acts necessary in the cases, and often-

times there were several other papers,—not in all

cases. There were new rules developed by the de-

partment all the time which called for some papers

which were not of any particular consequence, but

those Avere the principal papers.

Q. I believe you stated that you bought scrip or

lieu land selection rights from other parties besides
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Mr. Benson? A. I did.

Q. And you were engaged in the busines of buying

lieu land rights, were you?

A. I purchased a very large amount of land at that

time.

Q Now, as to these powers of attorney that would

be included in the papers received, would the name

of the attorney in fact appear in those powers of

attorney? A. No, sir.

Q. State whether or not that would be inserted

after the papers were received.

A. It would, together with the description of the

land to be selected, and the land office at which the

selection would be made.

Q. State, from your experience, and having been

engaged in that business at that time, as to what the

custom was in regard [238—20] to the insertion

of the name of the attorney in fact after these papers

would be received.

Mr. DAVIDSON.—We object to that as incompe-

tent, irrelevant and inmiaterial, as not pertinent to

any issue in this case, and an hnproper way of show-

ing title to real estate.

Mr. BLAKE.—We are not attempting to show any

title to real estate.

A. It is the usual custom, and was the case in every

selection, covering some two hundred selections

which I handled at that time. And I will further

state that not only myself, but I was familiar with

the methods being pursued by all of the larger com-

panies at that time acquiring lands in that vicinity.
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Mr. BLAKE.—Q. State when vou first heard of

Mollie Conklin, directly, or state whether or not you

received any communication or any notice from her

with reference to the base lands which had been re-

linquished by her and by the estate of Patrick Reddy,

deceased.

A. The first notice I ever received from her, I

believe, Avas in October or November, 1903.

Q. Have you that notice? A. I have.

Q. I will ask you whether you received that notice

in due course of mail? A. I did.

Q. At about what time?

A. Some time in November, 1903, 1 should think.

Mr. BLAKE.—I will ask to have this marked as

an exhibit.

The above paper was thereupon marked as Defend-

ant P. L. Mfg. Co. & Cobban & Weirick Exhibit ^^B."

Mr. BLAKE.—We offer it in evidence. [239—

21]

Mr. DAVIDSON.—We object to the introduction

of the paper marked Defendants' Exhibit ^^B,'' on

the ground that it is not properly identified.

Mr. BLAKE.—Q. I will ask you, Mr. Cobban,

whether you at any time ever entered into any agree-

ment with the defendants Benson or Campbell, or

anyone else, whereby it was intended to acquire lands

from Mollie Conklin, or the estate of Patrick Reddy,

deceased, or to acquire the right from either of those

parties to select lieu lands in lieu of the base lands

which had been surrendered to the United States or

relinquished to the United States by Mollie Conklin
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or the estate of Patrick Reddy, deceased.

Mr. DAVIDSON.—We object to that on the

ground that it calls for an agreement which, under

the statute of frauds, should be in writing, and that

it would not be the best evidence.

A. I did not know Mr. Campbell or Mr. Metson,

and the only dealings I ever had with John A. Ben-

son was in the way of the purchase of scrip, as here-

tofore stated.

Mr. DAVIDSON.—We move to strike out the an-

swer as not responsive to the question.

Mr. BLAKE.—Q. Were you acquainted, during

the years 1900, 1901, or 1902, with any of the stock-

holders or officers or agents or representatives of the

defendant Payette Lumber & Manufacturing Com-

pany? A. Yes, sir.

Q. Whom? A. During what time?

Q. The years 1900, 1901 and 1902.

A. No, sir, I was not, up until 1903. I will qualify

that. I met some of the gentlemen connected with

that company in the [240—22] latter part of

1902, but I believe there was no such company in ex-

istence at that time, but some of the gentlemen who

afterwards composed that company.

Q. Which ones?

A. William Deary and William Musser, and I am
not certain whether I met anv others at that time

ft'

or not.

Q. Did you have any dealings with them with re-

gard to the acquisition of this lieu land scrip, of these

lieu land rights which you have referred to?
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A. Not as the Payette Lumber & Manufacturing

Company, but individually to William Musser an op-

tion was given for the purchase of all the timber lands

which we had.

Q. I don't think you understand the question.

The last question was thereupon read by the

stenographer.

A. I did not, in any way, shape or manner, except

they got the lieu lands that I had.

Q. That is what I want.

A. We had simply

—

Q. What I refer to, Mr. Cobban, as the right to

select the lieu lands described in the bill of complaint.

A. The selections had been long since made, and

generally approved by the general land office before

ever I met any of these people.

Q. Did you have any information or knowledge

other than what you have related with reference to

the manner in which these lieu land rights were ac-

c^uired from Mollie Conklin and the personal repre-

sentatives of Patrick Reddy, deceased?

A. I knew nothing whatever except what was con-

tained in the papers themselves that were sent to

me, which were seemingly in regular order, and the

communications of Mr. Benson to sell me lieu lands

at the agreed price.

Mr. DAVIDSON.—We move to strike out the an-

swer of the witness on the ground that he is attempt-

ing to state what is shown by [241—23] written

instruments, and upon the ground that it is not the

best evidence, in that it has not accounted for the
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nonproduction of the instruments themselves.

Mr. BLAKE.—I think that is all.

Cross-examination.

(By Mr. DAVIDSON.)
Q. Mr. Cobban, you say that in each individual

case where you got selections of the lands involved

here, that you received a power of attorney to sell

the land? A. Yes, sir.

Q. Now, those powers of attorney were acknowl-

edged, were they, at the time they were delivered to

you? A. I believe they were.

Q. Mr. Cobban, I will call your attention to an

instrument marked Complainant's Exhibit ^^C" for

identification, purporting to be a power of attorney

from Mollie Conklin to R. M. Cobban. You mav ex-

amine that and state whether or not that is one of

the powers of attorney which you received.

A. I would say it was.

Q. Now, Mr. Cobban, when the power of attorney,

Complainant's Exhibit '^C," was delivered to you,

did it contain the name of R. M. Cobban, of Missoula,

Missoula County, State of Montana?

A. It did not.

Q. Who filled in that part?

A. It was filled in by my office.

Q. And that was filled in by you or by your in-

structions after it was delivered to you by the bank ?

A. It was.

Q. I will ask you who filled in the typewritten part,

nineteenth, September, We, Mollie Conklin (a

widow), Bakersfield, Kern, California, including the
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description of certain lands in California. [242

—

24]

A. That was all filled in when it came to me.

Q. That was all complete 1 A. Yes.

Q. Then, after you received the instrument though

you inserted your name as the person constituted

the attorney in fact, with your residence and ad-

dress. Is that correct ? A. I did, or had it done.

Q. Now, to save time, Mr. Cobban, you received a

power of attorney for each of the several tracts of

land involved herein, did you not, the same as the

power of attorney shown you marked Complainant's

Exhibit "C'^.

A. Not necessarilv for each subdivision, but for

each selection.

Q. Now, Mr. Cobban, I have here the exhibits,

Complainant's Exhibits *^D" to '*M," inclusive, each

being a power of attorney in substance the same as

the power of attorney shown you. Complainant's Ex-

hibit *'C," and I will ask you whether or not the

name of R. M. Cobban, as attorney in fact, was in-

serted bv you or bv vour instructions in each of those

instruments after their delivery to you. Those w^ere

furnished by Judge Blake at the time of the other

hearing. I don't want to take up each one in-

dividually.

Mr. BLAKE.—We will admit that.

Mr. DAVIDSON.—Very well. If counsel desires

to admit that in the various powers of attorney

—

WITNESS.—I would like to look through these a

moment ; it won't take but a moment.
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Mr. DAVIDSON.—Very well.

WITNESS.—As far as these are concerned, they

—

Mr. DAVIDSON.—Then as far as the ones

marked Complainant's Exhibit ''D'' to '^L" inclu-

sive, they were all in blank as far as the name of the

attorney in fact were concerned at the time they

[243—25] were delivered to you? A. Yes, sir.

Q. And the description of the land was in blank ?

A. Not the description of the base land,—the de-

scription of the selected land.

Q. Now, Mr. Cobban, referring to the paper

marked Complainant's Exhibit ^'M," being a cer-

tified copy of a power of attorney purporting to be

a power of attorney froan Mollie Conklin and Emily

M. Eeddy and Edwin A. Reddy, administratrix and

administrator of the estate of Patrick Reddy, de-

ceased, to R. M. Cobban, I will ask you whether or

not your recollection is that you filled in the name

of R. M. Cobban as the attorney in fact on the origi-

nal of that after it was delivered.

A. I cannot say, because I believe there were

some received in which the name was filled in.

Q. Did you receive any other powers of attorney

from Mollie Conklin affecting any lands involved

in this controversy other than those that have been

shown you? A. I think so.

Q. Have you those in your possession?

A. No, I think they were forwarded to the De-

partment in Washington, together with the ab-

stracts.

Q. I mean powers of attorney to sell.
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A. I couldn't tell without seeing what descrip-

tions are covered by those.

Q. Now, you say in each case there was delivered

to you also an application,—just withdraw that ques-

tion. Now, Mr. Cobban, at the time these various

powers of attorney to sell the lands selected were

delivered to you, you may state w^hether or not they

showed upon their face that they had been acknowl-

edged before a notary public previous to their de-

livery. A. They did.

Q. And you filled in the name of R. M. Cobban

after the [244—26] instruments had been ac-

know^ledged by the parties executing them?

A. I did.

Q. Now, Mr. Cobban, I understand you to say that

in each case there was delivered to you for each

selection also an application to select lands in lieu

of the base lands surrendered. A. Yes, sir.

Q. That purported to be signed by the persons

who had relinquished the base lands to the Govern-

ment ? A. It was.

'Q. And purported to be signed by Mollie Conklin

and Emily M. Reddy and Edwin A. Reddy, repre-

sentatives of the estate of Patrick Reddy, deceased?

A. I think there was a little difference in the way
some of those were signed; but that is practically

the fact.

Q. We are just trying to get at the general con-

dition. Now, Mr. Cobban, at the time those applica-

tions to select were delivered to you, you may state

whether or not they contained a description of the
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Jand to be selected in lieu of the base lands.

A. They did not.

Q. Who filled in those instruments, selecting the

description of the lands to be selected?

A. I did, or had it done.

Q. Now, Mr. Cobban, after you filled those blanks

with the descriptions of the lands to be selected, you

would file those applications in the land office?

A. I would.

Q. And you filled in, in the powers of attorney

to sell, the name of R. M. Cobban as attorney in fact

before they were filed for record,—is that true?

A. Yes, sir. [2441/2—27]

Q. Now, Mr. Cobban, were you ever authorized in

writing or otherwise by the complainant Mollie

Conklin to insert your name in any power of at-

torney to sell any of the lands, the lieu lands, de-

scribed in the bill of complaint herein, or ever au-

thorized to insert your name or the name of any

other person?

A. Only in a general way as her agent.

Q. 1 am not asking you generally; I am asking you

specifically.

A. Not from Mollie Conklin personally.

Q. You were not authorized then by Mollie Conk-

lin to insert your name in any of those instruments?

A. I was directed by the party from whom I pur-

chased to do so.

Q. Did Mr. Benson ever show you any authority

in writing, or other authority, to authorize you to

insei't your name in an instrument executed by Mol-
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lie Conklin involving lands involved herein?

A. He did not.

Q. Did Mollie Conklin ever authorize you, or

either of the Reddys authorize you to insert the de-

scription of any lands to be selected in the applica-

tion to select lieu lands?

A. I considered it an authorization.

iQ. Did they ever directly authorize you?

A. Only in a general way.

Q. Do you mean by that that you had any com-

munications or other word from them authorizing

such insertion?

A. I did not, other than the usual way, and the

fact that the papers came for a consideration, and

there could be no

—

Q. Well, you assumed from the fact that the

papers were delivered to you for a consideration

that you had a right to make such insertions as you

might see fit?

A. The papers could be construed in no other way.

Q. Did you assume from the fact that the papers

were delivered to you incomplete that you had a

right to insert [245—28] in them such things as

you thought necessary ? A. I did.

Q. And you acted upon that assumption ?

A. I did.

Q. Now, at the time you were purchasing these

rights were you acting as agent for yourself and Mr.

Weirick and others, Mr. Co^bban ?

A. I was for the R. M. Cobban Realty Company

and others.
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Q. And you was a partner in that company?

A. I was a stockholder in the corporation.

Q. You filed an answer in this cause, did you not,

Mr. Cobban? A. I think so.

Q. And do you remember whether or not you veri-

fied that answer? A. I presume I did.

Mr. DAVIDSON.—The clerk's office is closed, Mr.

Blake, so I will show him a copy that was served

upon me. I suppose there will be no objection.

Q. I call your attention, Mr. Cobban, to the first

subdivision of the affirmative defense of the answer

of R. M. Cobban and E. B. Weirick, individually

and as trustee, appearing on page 18 of the separate

answer of the defendants filed herein, wherein it is

alleged that on or about Pebruar}^ 19th you under-

took to purchase the lieu lands for the investment

purposes of yourself, Mr. Weirick and other as-

sociates, and ask you whether or not that answer

was verified by you, and whether that was a true

statement.

A. In a way it was, but it should have stated the

R. M. Cobban Realty Company instead of individ-

ually, although I was benefited thereby. [246—29]

Q. Mr. Cobban, in all of your transactions involv-

ing the purchase of what you term this lieu scrip,

and the selection of the lieu lands involved in this

case, you were acting as agent for Mr. E. B. Wei-

rick, trustee and individually, and your associates

named by him? A. Yes, sir.

Q. And you were one of the parties beneficially

interested in that contract?
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A. I was to that extent.

Q. Now, Mr. Cobban, Mr. Weirick and your as-

sociates, of which vou was a member, furnished the

money that was paid for the purchase of this scrip,

as you call it? A. Yes, sir.

Q. And do I understand that you afterwards

deeded any of this property to Mr. Weirick'?

A. I did.

Q. At the time you deeded it, did he pay you any

consideration for the execution of that deed, fur-

ther than the amount that had been paid at the time

of the purchase?

A. None whatever; I was simply a trustee for

him.

Q. You was simply a trustee for him?

A. Yes, sir.

Q. Now, this agreement to locate the land for Mr.

Weirick and yourself and others w^as made before

you purchased any scrip or the right to select any

of the lieu lands involved in this case ? A. It was.

Q. And this deed made afterwards was made pur-

suant to an agreement between yourself, Mr. Wei-

rick and the other gentlemen for the acquisition of

the property? A. Yes, sir. [247—30]

Q. Now^, you say you became acquainted with Mr.

Musser along about the year 1902 ? A. Yes, sir.

Q. At that time did you enter into any negotia-

tions with Mr. Musser for the sale to him or to any

corporation to be organized by him of the lands in-

volved in this case?

A. Those lands and others.
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Q. When did you give him the option to which

vow have testified?

A. Either in December, 1902, or January, 1903;

I am not certain, about that time.

Q. No part of the purchase price was paid at that

time, was it, Mr. Cobban?

A. Yes, sir; simply a dollar.

Q. Just simply one dollar, as a nominal considera-

tion?

A. It was an option, and the dollar given as a

part of the purchase price.

Q. And the only part of the purchase price paid

until the time of the execution and delivery of the

deed marked Defendant's Exhibit ^^A"?

A. I think there was a payment made prior to

that time; I think there was a ten thousand dollar

pajrment made prior to that time.

Q. Were you acquainted with one Mr. Henry Tur-

rish, I believe? A. Yes, sir.

Q. Was he interested in the negotiations made by

you and Mr. Musser ?

A. I am not certain whether I knew him at that

time, or shortly afterwards.

Q. You did afterwards become acquainted with

him? A. Yes, sir. [248—31]

Q. You became acquainted also about the same

time with one Mr. William Deary, I believe you

stated? A. Yes, sir.

Q. And was he interested in the negotiations which

took place between yourself and Mr. Musser?

A. He was.
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Q. These gentlemen, Mr. William Deary and Mr.

Musser and Mr. Turrish afterwards became the

promoting stockholders of the Payette Lumber &
Manufacturing Company, did they not?

A. I believe so, yes, sir.

Q. Now, Mr. Cobban, at the time the land was

conveyed, at the time of the delivery of the deed

marked Defendants' Exhibit ^* A," do you know what

instruments, if any, was furnished to them, other

than the deed itself?

A. An abstract of title in each instance.

Q. An abstract of title? A. Yes, sir.

Q. Now, then, Mr. Cobban, did you conduct the

negotiations for the sale of this land up to the time

of the delivery of the deed, with Mr. Musser and

their assigns, the Payette Lumber & Manufacturing

Company ?

A. I did, in conjunction with Mr. Weirick. I did

a good deal of the negotiating, and then my negotia-

tions were confirmed by Mr. Weirick and the other

members of the syndicate.

Q. Now, Mr. Cobban, did the Payette Lumber &
Manufacturing Company, or any of their agents, at

the time, or before the closing of the sale of the

property at the time stated in the deed marked De-

fendants' Exhibit ^^A," make any inquiry of you

as to who E. B. Weirick, trustee, was trustee for,

—

the person appearing as grantor in the deed marked

Defendants' Exhibit ^^A"? [249—32]

A. They required an abstract of the title, to show

all instruments that affected the title.
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Q. I will repeat the question. Did the Payette

Lumber & Manufacturing Company, or any of their

agents or officers, in any negotiations with you in-

volving the sale of the lands in controversy herein,

ask you, or make inquiry from you as to who E. B.

Weirick, tinistee, was trustee for, affecting the title

of this property?

A. I think so; I think they knew who the mem-
bers of the syndicate were, and the manner in which

it had been conducted, the manner of our acquiring

the timber.

Q. Did you inform the Payette Lumber & Manu-

facturing Company or any of their officers that you

had acquired the right to select this land for the use

and benefit of Mr. Weirick and yourself and other

parties, and that you had conveyed it to Mr. Wei-

rick for the purpose of carrying out an agreement

under which you had secured these rights?

A. I am not certain whether I told them that or

not.

Q. Did you inform Mr. Musser, at the time you

gave him the option, that you and Mr. Weirick had

acquired this property by purchase of the selections,

and that it had been conveyed to Mr. Weirick as

trustee for yourself and your associates?

A. Well, in a general way, yes; the manner of ac-

quiring the lands was gone into.

Q. Now, who represented the Payette Lumber

& Manufacturing Company in the final consumma-

tion of the sale of the property involved in this case ?

A. William Musser, I think, and Mr. Deary.
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Q. Now, your best recollection has it, Mr. Cobban,

that before the delivery of the deed marked Defend-

ants' Exhibit ^^A,'' you fully informed Mr. Musser

and Mr. Deary as to the exact manner in which you

had acquired the rights to select the lieu [250—33]

land and had selected the lieu land involved in this

case?

A. I don't know that I went explicitly into each

case, the general manner that they were taken under

lieu selections, these lands in controversy being only

a small portion of the lands conveyed to them. They
required an abstract which set forth the essential,

—

everything that was necessary.

Q. Did that abstract of title show the contract

under and by which Mr. Weirick held these lands

as trustee? A. No, I think not.

Q. Did you inform Mr. Musser and Mr. Deary,

as officers of the Payette Lumber & Manufacturing

Company, of the agreement between yourself and

Mr. Weirick? A. I do not know.

Q. Do you remember whether or not they made
any inquiry from you as to who were the persons

interested with Mr. Weirick in this property and

for whom he held as trustee? A. I couldn't say.

Q. If they had made such inquiry would you have

told them the facts as you have told them here ?

A. Most assuredly.

Redirect Examination.

(By Mr. BLAKE.)
Q. I will ask you, Mr. Cobban, a matter which I

overlooked on direct examination, and that is,
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whether or not you ever received any other powers

of attorney from Mr. Benson, signed by MoUie Conk-

lin, other than those which have been introduced in

evidence here as defendants' exhibits.

A. Yes, sir.

Q. You may go ahead and state in what connec-

tion, and whether it was a power of attorney that

related to any steps to be taken in making the lieu

selections referred to in the bill of complaint herein.

[251—34]

Mr. DAVIDSON.—We object to that as incom-

petent, irrelevant and immaterial, and not the best

evidence, as the instruments speak for themselves.

Mr. BLAKE.—I am trying to find out first

whether he received any.

WITNESS.—To the best of my recollection, I did

receive others.

Q. You may state in what connection you received

those.

Mr. DAVIDSON.—We object to that as not the

best evidence ; the instruments would speak for them-

selves.

A. I had prepared and printed a printed form of

power of attorney, particularly authorizing me in

all of these lieu land selections to post notices that

was not specifically contained in some of the other

powers of attorney, only in a general way, and these

were printed forms, with my name and address

printed, and I received a large number of those

powers of attorney, and it is my recollection and be-

lief that I received a niimber of them from Mollie
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Conklin and the Reddys, through John A. Benson.

Mr. DAVIDSON.—We move to strike out all that

part of the answer of the witness last above given

relating to any powers of attorney purporting to

have been received from Mollie Conklin, on the

ground that the evidence is not the best evidence, the

instruments speaking for themselves, and for the

further reason that it is not shown that the instru-

ments were executed by the plaintiff Mollie Conklin

or by the Reddys, or either of them, to the TOtness.

Mr. BLAKE.—Q. What became of those instru-

ments, if you know, Mr. Cobban?

A. They were forwarded to Washington, together

with the applications.

Q. To what particular place in Washington?

A. To the Commissioner of the general land office,

through the local land office. [252—35]

Q. State whether or not they were required to be

filed in the local land office when the selections were

mad^e, or during the course of the making of the lieu

selections, as a part of the record.

A. They were; they were called for by the De-

partment.

Q. How long after the receipt of these powders of

attorney which have been introduced in evidence as

complainant's exhibits did you receive the other

powers of attorney referred to ?

Mr. DAVIDSON.—We object to it on the ground

that it is not shown that the witness ever received

any power of attorney from the complainant Mollie

Conklin.
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A. They followed shortly after the purchase of the

scrip.

Mr. BLAKE.—Q. Shortly after?

A. Shortly after.

Q. From whom did you receive those powers of

attorney, that is, by whom were they mailed to you,

if you know? A. John A. Benson.

Q. You received them in the regular course of

mail, did you? A. Yes, sir.

Mr. DAVIDSON.—We move to strike out the tes-

timony of the witness relating to any subsequent

powers of attorney, on the ground that it is not

shown that they were ever delivered to him by her

or executed bv her, and it is not the best evidence.

[253—36]

[Testimony of E. M. Hoover, for Defendants.]

E. M. HOOVER, called and sworn as a witness,

testified as follows:

Direct Examination.

(By Mr. BLAKE.)
Q. You may state your full name and place of

residence and occupation.

A. E. M. Hoover; Boise, Idaho; General Manager

of the Payette Lumber & Manufacturing Company.

Q. I will ask you whether or not you are familiar

with the lands described in the amended bill of com-

plaint herein, referred to as lieu lands, which lands

are located in Boise County, Idaho. A. I am.

Q. I will ask you, Mr. Hoover, whether or not you

were familiar with the market value of those lands

at the time of the, —on the 19th of May, 1903.
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A. I was.

Q. You may state clearly what was the market

value of lands of that character at that time.

Mr. DAVIDSON.—We object to that on the

ground that the witness has not shown himself quali-

fied to testify as to the value of the lands at that

time.

A. Lots of the same character in the same district

could be had under scrip filings for the market value

of scrip at that time, somewhere about five dollars.

It could be purchased from individuals at between

five and eight dollars an acre.

Q. From your knowledge, then, as to the value

of those lands and lands of similar character at that

time, what would you say as to eight dollars and

fifty-five cents an acre being a fair price for lands

of that character?

Mr. DAVIDSON.—We object, on the ground that

the witness has not shown that he is qualified to tes-

tify. [254—37]

A. I should say the price was a little in excess

of the market value at that time.

Mr. BLAKE.—That is all.

Cross-examination.

(By Mr. DAVIDSON.)

Q. Mr. Hoover, were you acquainted with those

lands involved in this case at the time of the delivery

of the deed marked Defendants' Exhibit ^^A"f

A. Not those particular lands.

Q. You were not acquainted with them?

A. Generally only in the district.
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Q. You have been acquainted with the lands since

that time? A. I have been on the lands since.

Q. During most of the time since that time you

have been the general manager of the Payette Lum-

ber & Manufacturing Company?

A. Most of the time, yes.

Q. You may state whether or not the lands in-

volved in this case are now in the same condition

that they were in at the time of the execution of

the deed marked Defendants' Exhibit ''A."

A. Practically the same; no timber has been cut.

Q. They are still in a wild, natural state?

A. Yes, sir.

Q. Uncultivated lands?

A. Not cultivated in any way.

Redirect Examination.

(By Mr. BLAKE.)

Q. The general manager of the Payette Lumber

& Manufacturing Company, when did you first re-

ceive any information with reference to the fact that

the complainant Mollie Conklin was claiming that

she had been defrauded out of certain base lands

upon which the right to select the lieu lands de-

scribed in the bill of complaint [255—38] was

based, and that the paii;ies defrauding her were the

defendants Benson, Campbell and others.

A. The first notice we had was on being served

with the original bill of complaint, to which we were

made, that is, the Payette Lumber & Manufactur-

ing Company were made parties. I don't recall the

date.
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Q. You mean the original bill of complaint filed by

the United States in this suit? A. I do.

Q. What you mean, Mr. Hoover, there are two

bills of complaint in this suit, one filed by the United

States and the other by Mollie Conklin, and the time

you refer to was the time when the first of these

bills was served upon you, as general manager of

the Payette Lumber & Manufacturing Company?

A. The notice was served upon me, and that was

the first notice that I or any of our company had

that there was any objection to the title.

Recross-examination.

(By Mr. DAVIDSON.)
Q. Mr. William Musser is president of the Payette

Lumber & Manufacturing Company? A. Yes, sir.

Q. And has been since the time of its incorpora-

tion? A. Yes, sir.

Q. Mr. Deary is an officer and stockholder?

A. He is a stockholder.

Q. He is a stockholder? A. Yes, sir.

Q. Was he ever an officer?

A. Not to my knowledge.

Q. Mr. Henry Turrish was an officer?

A. He is now. [26fr—39]

Q. And has been since the incorporation of the

company? A. I think so.

Q. And Mr. Musser and Mr. Deary and Mr. Tur-

rish have been stockholders at all times since the

incorporation of the company? A. They have.

Q. Were you connected w^ith the company at the

time the deed. Defendants' Exhibit ''A," was de-
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livered? A. Not as an officer.

Q. Do you know \Yho had ehai'ge of the negotia

tions for the purchase of this land?

A, Mr. William Musser, as president of the com-

pany, acting with others of the board of directors,

whom I can't mention; I don't know. He was one

of them.

Q. Mr. Musser was president at that time?

A. Yes, sir.

Mr. DAVIDSON.—That is all. [257—40]

Examiner^s Certificate to Testimony, etc.

State of Idaho,

County of Ada,—ss.

I, Robert M. McCracken, Special Examiner ap-

pointed by the Court to take evidence in the City

of Boise in the above-entitled action, do herebv cer-

tify that the witnesses named in the foregoing tran-

script (consisting of pages 1 to 40 inclusive), at-

tended before me, and that each of such witnesses

was duly sworn by me to testify to the truth, the

whole truth, and nothing but the truth, and in re-

sponse to oral interrogatories tesiified as more fully

appears from the foregoing transcript, which tran-

script, together with the exhibits therein referred

to, contains all of the evidence so taken before me
on behalf of the defendants, and all of the stipula-

tions made, and objections and other proceedings had

and taken before me on the trial of said cause, while

taking such evidence.

Dated this 29th day of June, 1910.

R. M. McCRACKEN,
Special Examiner. [258—41]
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[Endorsed] : Filed June 29, 1910. A. L. Richard-

son, Clerk. [259]

[Commission to Notary Public Holton to Take Cer-

tain Testimony.]

In the Circuit Court of the United States for the

District of Idaho.

The President of the United States of America, to

Charles R. Holton, Notary Public, San Fran-

cisco, Cal., Greeting:

KNOW YE, That we in confidence of yovir pru-

dence and fidelity, have appointed you a COMMIS-
SIONER, and by these presents do give you full

power and authority diligently to examine Dr. John

Snook, R. B. Swayne, Mrs. S. J. Coleman, H. M.

"Wright and J. P. Lucey, residing at Berkeley, Cal.,

and in San Francisco, Cal., each, upon his corporal

oath, or affirmation, before you to be taken orally,

commencing March 21, 1910, at 10 o'clock A. M.,

as witnesses on the part of the complainant in a cer-

tain cause now pending undetermined in the Circuit

Court of the United States of America, for the Dis-

trict of Idaho, wherein Mollie Conklin et al. are plain-

tiffs and R. M. Cobban et al. are defendants ; and we do

hereby require you, before whom such testimony may

be taken, to reduce the same to writing, and to close

it up under your hand and seal, and direct it to the

Clerk of the above-entitled Court, at Boise City, in

the District of Idaho, as soon as may be after the

execution of this commission; and that you return

the same, when executed as above directed, with the
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title of the cause endorsed on the envelope of the

commission.

WITNESS, The Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, at Boise City, in said District, this the

11th day of March, A. D. 1910.

[Seal] A. L. RICHARDSON,
Clerk. [260]

/;/ tlic Circuit Court of the United States for the

District of Idaho, Ninth Judicial Circuit, Cen-

tral Division.

IN EQUITY—CONSOLIDATED No. 60.

UNITED STATES OF AMERICA and MOLLIE
CONKLIN,

Complainants,

vs.

R. M. COBBAN, E. B. WEIRICK, Individually and

also as Trustee, PAYETTE LUMBER &
MANUFACTURING COMPANY, a Corpora-

tion, JOHN DOE, MARY DOE, RICHARD
ROE and THOMAS ROE,

Defendants.

Depositions of H. M. Wright, R. B. Swayne and Mrs.

Sybil J. Coleman.

APPEARANCES.
NORMAN E. CONKLIN, of San Francisco, for Com-

plainants;

J. C. CAMPBELL, of San Francisco, in Propria

Persona and as Attornev for John A. Benson:
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CHARLES S. GUSHING, of San Francisco, for De-

fendants R. M. Cobban, E. B. Weirick and the

Payette Lumber & Manufacturing Co., and

WM. H. METSON, of San Francisco, as Attorney

for Mrs. Sybil J. Coleman. [261]

BE IT REMEMBERED: That, pursuant to the

Commission hereunto annexed, and, on Monday, the

21st day of March, 1910i, at the hour of 10' o'clock

A. M. of said day, at my office in room No. 519 on

the Fifth Floor of the Metropolis Bank Building,

at the southeast corner of Market and New Mont-

gomery Streets, in the City and County of San Fran-

cisco, State of California, before me, CHARLES R.

HOLTMAN, a Commissioner duly appointed by the

Circuit Court of the United States for the District

of Idaho, Ninth Judicial Circuit, Central Division,

and a Notary Public in and for said City and County

of San Francisco, personally appeared H. M.

WRIGHT, R. B. SWAYNE and Mrs. SYBIL J.

COLEMAN, witnesses produced on behalf of the

complainants in the above-entitled action, now pend-

ing in said court, who, being each first by me duly

sworn, were then and there examined and interro-

gated by Norman E. Conklin, Esq., of counsel for

said complainants, and by J. C. Campbell, appearing

in propria persona and as counsel for John A. Ben-

son, and by Charles S. Cushing, Esq., of counsel for

defendants R. M. Cobban, E. B. Weirick and the Pay-

ette Lumber and Manufacturing Company, where-

upon said witnesses testified as hereinafter set forth:

[262]
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H. M. WRIGHT, a witness called on behalf of the

complainants, being first duly sworn, testified as fol-

lows :

Mr. CAMPBELL.—I have an objection to register,

for the purpose of making the record straight. We
object to the taking of the deposition of this witness,

or of any witness under this notice, on the ground

that the notice is insufl&cient; that it does not com-

ply wdth the Revised Statutes of the United States,

or the statute concerning which it is attempted to

take the depositions under; and an additional objec-

tion that the bill of complaint in this case does not

state any facts sufficient to entitle the complainant

to the equitable relief therein prayed for, or to any

equitable relief whatsoever. That objection is made

on behalf of J. C. Campbell and John A. Benson.

Mr. CUSHING.—The defendants, Cobban, Wei-

rick and the Pavette Lumber & Manufacturing^ Com-

pany, make the same objection.

Mr. CONKLIN.—Q. What is your name?

A. H. M. Wright.

Q. Are you acquainted with Mr. J. C. Campbell?

A. I am.

Q. Are you acquainted with John A. Benson?

A Well, I called on him once, but I cannot say that

I am acquainted with him.

Q. Were you acquainted with Mrs. Carolyn Reddy

in her lifetime? A. Yes.

Q. Were you her attorney? A. Yes.

Q. In the year 1902, on September 5th, or about
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that date, did you have a conversation with Mr.

Benson in regard to lands, commonly known as

*'Monache Lands"?

A. I had one conversation with Mr. Benson—I am
not certain of the date—about that time. [263]

Q. Who was present at that conversation?

A. No one besides myself and Mr. Benson.

Q. Will you please state the substance of that con-

versation ?

Mr. CAMPBELL.—I object to that question on

the ground that it is incompetent, irrelevant and im-

material, it being shown by the bill that the title to

the land has passed out of John A. Benson,—the

^^Monache Lands," and that any statement made to

Mr. Benson will not, in anv wav, bind anv of the

defendants in this case, nor affect the subject matter

of this suit.

Mr. GUSHING.—We can stipulate that only ob-

jections as to the form of the question need be made

now; all other objections as to competency may be

made at the hearing.

A. I haven't anv clear recollection as to it, Mr.

Conklin.

Q. Don't you remember any of the conversation

that occurred between vou and Mr. Benson at that

time?

A. I remember the purpose of my visit, and the

substance of our talk was with respect to the situa-

tion of the lands belonging to the estate of Patrick

Eeddy, known as the ''Monache Lands," and my
purpose was to try and find out the status of those
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lands, and the situation of the estate with respect

to them.

Q. What did Mr. Benson state with reference to

the status of those lands?

Mr. GUSHING.—I object to the question on the

ground that it is incompetent, calls for hearsay, and

is not binding on any of these defendants.

Mr. GAMPBELL.—I make the same objections,

and the further objection that the record is the best

evidence as to the status of the lands.

A. When I spoke of the status of the lands, I re-

ferred to the condition of the case in the land office,

and I think also the question came up as to how Ben-

son was handling the lands. Now, as to the condi-

tion of the case in the land office at that time, [264]

I am sorry to say that my memory doesn't serve me.

Q. How did Mr. Benson say that he was handling

the lands?

Mr. GAMPBELL.—I make the same objection to

that question on all the grounds heretofore made.

Mr. GUSHING.—I make the same objection.

A. It has been so long since I have thought of this

case that I find myself very much at loss. The best

I can do, Mr. Gonklin, is to say that he either claimed

that he had a contract of sale on them, or that he

had bought them. But I can't remember which.

Q. Did he state to you at that time that he had

any powers of attorney from the parties in interest,

or any of them, in regard to these lands ?

Mr. GUSHING.—We make the same objections
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to this question, and also on the ground that it is

leading.

Mr. CAMPBELL.—Same objection. Let it be

understood that we join in these objections.

A. I believe he stated

—

Q. Did what?

A. (Continuing.) Stated that he had powers of

attorney from the owners.

Q. Now, Mr. Wright, at this time, or about this

time, did you have any conversation with Mr. J. C.

Campbell in regard to this property? A. Yes.

Q. Was anyone present at the time this conversa-

tion took place? A. I think not.

Q. Where did it take place?

A. I called on Mr. Campbell at his office in the

Crocker Building, in this city.

Q. What did he state to you in regard to this prop-

erty ?

Mr. CUSHING.—We make the same objections

that we have already interposed in regard to Benson.

Mr. CAMPBELL.—There is no allegation in the

bill that would bind any person by any statement

made by Campbell. [265]

A. To the best of my recollection, Mr. Campbell

said that Benson had had contracts to dispose of these

lands; that he had not paid for them; and that the

estate was going to sell the lands at probate sale

—

going to try and wind up the whole business as

quickly as he could.

Q. Did he at that time say that he had been so long

making these payments that he wasn't going to have
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anything more to do with them?

Mr. CUSHIXG.—I object to the question on the

gromid that it is leading.

A. I liaA^n't any indejjendent recollection on that

matter; but, if you find that I have so stated in my
letter

—

Q. Did he also say at that time that he, Mr. Camp-
bell, was going to get immediately an order for the

sale of the lands in this suit, or rather the '^Monache

Lands"?

Mr. GUSHING.—Subject to the same objection.

A. Yes, to the best of my present recollection.

Q. Did Mr. Campbell state to you at that time that

there were any powers of attorney in existence re-

garding these lands?

Mr. GUSHING.—I make the same objection.

A. I have no present recollection about it, Mr.

Gonklin. You are asking me questions from the let-

ter that I wrote them.

Q. Had your client, Mrs. Carolyn Reddy, an in-

terest in this property? A. Yes.

Q. Had she, to your knowledge, given a power of

attorney to anyone to handle these lands, or her in-

terest in these lands, at that time ?

A. To the best of my knowledge, she had not.

Q. From your conversation with either of these

parties, did you gain any information that any

powers of attorney were in existence? [266]

Mr. GUSHING.—I object to the question as being

indefinite, and as not showing which of the parties

are referred to.
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Mr. CONKLIN.—Both of them are referred to.

A. I think so.

Q. They stated that there were?

A. I think I have alread.y testified that I under-

stood from Mr. Benson that there were powers of

attorney in existence.

Q. Your recollection being so poor, I am going to

ask you if this is your signature to this letter, dated

September 3, 1902? (Mr. Conklin shows letter to

witness.) A. Yes, sir.

Q. (Continuing.) Addressed to N. E. Conklin,

Esq., Bakersfield, Cal.? A. Yes, sir.

Q. And also, is that letter, dated, September 17,

1902, addressed to N. E. Conklin? A. Yes, sir.

Q. I will ask you to state whether or not the con-

tents of them are true.

Mr. CUSHING.—I object to the question on the

ground that it is incompetent, irrelevant and imma-

terial, and not binding on the defendants.

A. The contents of them are true.

Q. I will ask you to look the letter over, and to state

whether or not it isn't a fact that they did not inform

you that any powers of attorney were in existence?

Mr. CUSHING.—I object to the question on the

ground that no proper foundation has been laid for

the question, and that the evidence is not binding on

the defendants.

Mr. Cx^MPBELL.—It isn't the proper method of

refreshing a man's recollection. And I make the

further objection that he is attempting to impeach

his own witness by a writing that is not properly
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identified. [267]

A. In my letter of September 17, 1902, I wrote to

Mr. Conklin as follows: ^^ Nothing further has been

done by Mr. Campbell with respect to the sale of the

interest of the Reddy estate in lieu lands, or, to be

more accurate, to authorize powers of attorney to

be given by the administratrix to make selections and

sales, or to confirm such as may have already been

given. I have been able to get no satisfaction, as yet,

from either Campbell or Benson on the question

whether or not Benson has a power of attorney from

Mrs. Reddy." I judge from that letter that the

fact was that Benson did not say anything to me in

regard to the power of attorney. I haven't at pres-

ent any clear recollection about the matter.

Q. Did you have any knowledge at that time in re-

gard to any power of attorney being in existence in

regard to these lands?

Mr. CUSHING.—I object to the question on the'

ground that it is incompetent, irrelevant and imma-

terial, and not binding on these defendants.

A. I don't think so.

Q. What are your relations with Mr. J. C. Camp-

bell, friendly or unfriendly? A. Friendly.

Q. And with Mr. Metson ? A. Friendly.

Q. Were you, at one time, associated with them in

the practice of law, or in their office?

A. I was not.

Q. Were you associated with them in Alaska, or

with Mr. Metson?

A. Yes, Mr. Metson was chief counsel for a com-
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pany for which I was also attorney.

Q. TVhat was the name of the firm in Alaska with

which you were practicing?

A. I think it was Reddy, Campbell & Metson, which

was afterwards changed to Campbell & Metson. I

did not practice with them, [268] but independ-

ently.

Q. That is, after you returned, or while you were

up there? A. I can't remember, Mr. Conklin.

Q. You remember, Mr. Wright, that, at one time,

two of your clients, Mr. M. H. Eeddy and Johnny

Eeddy, were interested in the Reddy estate, do you

not? A. Yes.

Q. They were your clients, were they not?

A. Michael George Reddy was; John w^as not.

Q. What became of the interest of Michael George,

if vou know?

Mr. CAMPBELL.—I object to that question on

the ground that it is incompetent, irrelevant and im-

material. The record will be the best evidence.

Mr. COXKLIN.—I will submit that the records

do not show the true status of the interest. That is

the purpose of this testimony.

Mr. CAMPBELL.—The answer to that is that this

is not an action in equity to set aside a record. You

cannot contradict collaterally a proceeding or judg-

ment, or anything of that kind collaterally.

A. The interest of Michael George Reddy, with

that of all the other heirs at law of Caroljm S. Reddy,

deceased, was sold by them to a Scandinavian banker

of Seattle. I think his name was Chilberg.



296 E. M. Cobban et al.

(Deposition of H. M. Wright.)

Mr. CUSHING.—I object to that on the ground

that the witness was not asked about John Eeddy.

Q. And regarding John Eeddy's interest?

Mr. CUSHIXG.—I make the same objection to

that question that was interposed by Mr. Campbell

to the preceding question.

A. John Eeddv's interest was transferred by him

to W. H. Metson, who either transferred it to the

other Eeddy children, or paid over the proceeds of

it to them—I don't remember which. Mv recollec-

tion is that he deeded it in turn to Michael George

Eeddy and Catherine Maher, born Eeddy. [269]

Q. Who continued the negotiations for the sale of

this interest of Michael George Eeddy, if you know?

A. I did.

Q. With whom?
A. Mr. Metson. I asked him if he could find a pur-

chaser.

Q. Is it not a fact that, prior to this time, you had

drafted a deed conveying the interests of Michael

George Eeddy to his wife, and which Michael George

Eeddy had executed?

Mr. CAMPBELL.—Subject to the same objection

heretofore made. We cannot try any of the ques-

tions that might exist between the heirs, in this pro-

ceeding. It is an attempt to attack collaterally cer-

tain records which are not the subject matter of this

action, this being a suit by the United States to set

aside a United States patent to certain lands in the

State of Idaho.

A. I remember drafting such a deed, and, to the
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best of my recollection, he signed it in my office.

Mr. CONKLTN.—That is all.

Cross-examination.

Mr. CAMPBELL.—Q. Did he ever deliver it to

his wife, to your knowledge 'i

A. I think she was present at the time. I don't

know whether it was delivered or not. I presume—

I

would say it was delivered if I drafted it.

Q. In this conversation which you had with Mr.

Benson, you were talking about the Reddy interest

in the ^^Monache Lands," were you not?

A. Yes, sir.

Q. That is the only thing w^hich you had any inter-

est in ? A. Yes, sir.

Q. In the conversation which you had with me, Mr.

Campbell,—that was the September conversation?

[270]

A. To the best of my recollection.

Q. Nothing was said about my interest in the

Carolyn Reddy estate in any conversation with Mr.

Campbell ?

A. Well, probably the question of Mrs. Carolyn

Reddy 's interest was discussed. I don't remember

W'hat was said about it.

Q. You don't remember anything about that, do

you? A. No.

Q. At any rate, I, Mr. Campbell, didn't pretend to

be representing any interest excej)t the Reddy es-

tate?

A. I don't remember definitely, Mr. Campbell.

Q. In representing the interest of Carolyn Reddy,
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after Mr. Reddy's death, yon became familiar with

the record in the Reddy estate, did you not?

A. Yes.

Q. Do you know whether or not Mrs. Emily M.

Reddy, as administratrix of the estate of Patrick

Reddy, had filed a petition in the probate court of

the City and County of San Francisco, Department

No. 9, asking permission of the Court to allow her

to transfer these ^'Monache Lands," prior to any con-

versation which you had with Mr. Benson?

A. I have no recollection.

Q. Do you know whether or not a petition was filed

in the probate court. Department No. 9 of the Su-

perior Court of San Francisco, after this conversa-

tion, asking for an order of the Court for a sale of

the Reddv interest in the ^'Monache Lands"?
ft-

A. I remember that there was such a petition for

sale filed at some time, but whether prior or after our

conversation, or when, I cannot now remember, Mr.

Campbell.

Q. Were you present in court when that petition

came up? A. I don't remember.

Q. Do you not remember that, when that petition

came up, Mr. N. E. Conklin, or this Mr. Conklin who

is here, appeared before Judge Coffey, and objected

to the petition being granted? [271]

A. I remember that Mr. Conklin appeared at one

of the proceedings, and I think that was the occasion.

Q. Do you remember the ground of his objection?

A. No.

Q. Did he not state that the lands had been con-



vs. Mollie Conklin, 299

(Deposition of H. M. Wright.)

veyed by the Reddy estate to the Government of the

United 'States, and that the Court had no jurisdiction

to make an order of sale ? A. I don't remember.

Q. You remember that the Court did refuse an

order, do you not?

Mr. COXKLIX.—I object to that question on the

ground that it is leading.

A. I am sorry to say that I cannot remember.

Redirect Examination.

Mr. CONKLIN.—Q. I will read over your letter

of September 5, 1902, addressed to N. E. Conklin,

Esq.: ^^I gather from what —." (Continuing.) I

withdraw the question.

Mr. CONKLIN.—That is all.

Mr. CUSHING.—No questions.

H. M. WRIGHT. [272]

WITNESS.—On reading the transcription of the

testimony in the foregoing deposition, I desire to

make certain changes other than those which appear

therein as made with the pen and initialed by me.

Upon examining my files and copies of papers in the

matter of the estate of Carolyn S. Reddy, deceased,

and my correspondence with Michael George Reddy,

I wish to change m}^ answer found at page 8, to the

question, *^What became of the interest of Michael

George, if you know," so that the answer will read

as follows

:

A. By deed dated March 2d, 1907, Michael George

Reddv, Katherine Mahar, formerlv Katherine

Reddy, and B. B. Jackson, heirs at law of Carolyn

S. Reddy, deceased, conveyed all the interest of the
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estate of Carolyn S. Eeddy and of themselves as her

heirs in the estate of Patrick Reddy, deceased, to

J. E. Chilberg of Seattle, Wash., subject to adminis-

tration. The purchase price was paid and the trans-

action concluded on March 12th, 1907. Mrs. Michael

George Eeddy joined in the execution of said deed.

WITNESS.—The answer to the question on the

same page, ''And regarding John Reddy 's interest,"

I desire also to change so as to read as follows:

A. John Reddy, by deed dated June 21st, 1905, sold

and assigned to W. H. Metson all his interest in the

estate of Carolyn S. Reddy, deceased, and in the es-

tate of Patrick Reddy, deceased, and thereafter, by

deed dated February 12th, 1907, W. H. Metson trans-

ferred and assigned to Michael George Reddy the

said interests in said estate so transferred to him by

John Reddy as a gift to Michael George Reddy and

without further consideration.

H. M. WRIGHT. [273]

[Deposition of R. B. Swayne, for Complainants.]

R. B. SWAYXE, a witness called on behalf of the

complainants, being first duly sworn, testified as fol-

lows :

Mr. CAMPBELL.—I have an objection to regis-

ter, for the purpose of making the record straight.

We object to the taking of the deposition of this wit-

ness, on the ground that the notice is insufficient, that

it does not comply with the Revised Statutes of the

United States, or the statute concerning which it is at-

tempted to take the depositions under ; and an addi-
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tional objection that the bill of complaint does not

state any facts sufficient to entitle the complainant to

the equitable relief therein prayed for, or to any

equitable relief whatsoever. That objection is made

on behalf of J. C. Campbell and John A. Benson.

Mr. CUSHING.—The defendants, Cobban, Weir-

ick and the Payette Lumber & Manufacturing Com-

pany make the same objection.

Mr. CONKLIN.—Q. What is your name?

A. R. B. Swayne.

Q. Where do you reside ? A. In Oakland.

Q. Where did you formerly reside?

A. In Bakersfield.

Q. Were you a resident of Bakersfield in the years

1900 and 1901 ? A. Yes, sir.

Q. Are you acquainted with Mollie Conklin?

A. Yes, sir.

Q. I will ask you if, during the months of Decem-

ber, 1900, and January, February and March, 1901,

you resided in Bakersfield? A. I did.

Q. During those months did you see Mollie Conk-

lin in Bakersfield ? A. I did.

Q. What approximately was the first time during

the year 1900 that you saw^ her in Bakersfield ?

A. I can't remember the date; but it was at a time

when your ';[274] daughter was paralyzed. We
were up there at your house. She was there for some

time after that.

Q. State whether or not, if you know, she re-

mained there that winter.

A. To the best of my recollection, she stayed there
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for a number of months, because the little girl was

in a precarious condition, and she naturally stayed

right there.

Cross-examination.

Mr. CAMPBELL.—Q. From where did she come ?

A. Prom San Prancisco.

Q. Did she reside in San Prancisco at the time ?

A. She spent some of her time here, and some

there. Her time was passed between the two places.

Q. You are not able to say that, during that time,

she was in San Prancisco some of the time ?

A. I wouldn't say but what she was during some

of that time. She was in Bakersfield most of the

time, I am sure.

Mr. CAMPBELL.—That is all.

Mr. CUSHING.—No questions.

E. B. SWAYNE. [275]

[Deposition of Mrs. S. J. Coleman, for

Complainants.]

Mrs. S. J. COLEMAN, a witness called on behalf

of the complainants, being first duly sworn, testified

as follows

:

Mr. CAMPBELL.—I have an objection to register

for the purpose of making the record straight. We
object to the taking of the deposition of this witness

on the ground that the notice is insufficient; that it

does not comply with the Eevised Statutes of the

United States, or the statute concerning which it is

attempted to take the deposition under ; and an addi-

tional objection that the bill of complaint does not

state an}^ facts sufficient to entitle the complainant to
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the equitable relief therein prayed for, or to any

equitable relief whatsoever. That objection is made

on behalf of J. C. Campbell and! John A. Benson.

Mr. CUSHING.—The defendants, Cobban, Wei-

rick and the Payette Lumber & Manufacturing Com-

pany, make the same objection.

Mr. CONKLIN.—Q. What is your name?

A. Sybil J. Coleman.

Q. Where do you reside '^

A. 2717 Pacific Avenue, San Francisco.

Q. Are you acquainted with Mollie Conklin, one

of the parties in this action'? A. I am.

Q. Did you know Mrs. E. M. Reddy, in her life-

time ? A. I did.

Q. Do you know Mrs. Olcese ? A. I do.

Q. Do you know myself and Mr. J. C. CampbelH

A. I do.

Q. And Mr. Metson? A. I do.

Q. What relation do you bear towards Mrs. Emily

M. Reddy? A. A daughter.

Q. Did you know Mr. Reddy in his lifetime—Mr.

Patrick Reddy? A. Yes. [276]

Q. I will ask you if you were present at a meeting

held in Mr. Campbell's office in the City and County

of San Francisco, in the Crocker Building, at a time

when negotiations were discussed in regard to selling

lands, commonly known as the ^^Monache Lands"?

A. I was.

Q. Who was present at that meeting?

A. Mr. Campbell, Mrs. E. M. Reddy, Mrs. Mollie

Conklin, N. E. Conklin, Mr. Benson and myself.

Q. Do you remember when that meeting was held ?
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A. I cannot tell.

Q. Do you remember the year ?

A. No, I don't know anything about it.

Q. Will you please state what occurred—what was

said at that meeting?

Mr. CUSHING.—We object to that question on

the ground that it is incompetent, irrelevant and im-

material, hearsay, and not binding on defendants.

A. I don't remember clearly; the price of the land

was what I paid more attention to.

Q. What price was stated?

A. I understood $4 an acre.

Mr. CUSHING.—All these questions are subject

to the same objection.

Q. What was understood to be done in regard to

the transaction?

Mr. CAMPBELL.—I object to what was under-

stood. That goes to the form of the question. Let

her state what was said.

Mr. CUSHING.—I make the same objection; and

also, that it calls for the opinion and conclusion of

the witness.

Q. What transpired at that meeting ?

A. I paid very little attention. The price of the

land and the time for payment—that is the only

thing that I remember clearly—I didn't pay much at-

tention.

Q. What was to be drawn up in regard to the

lands? [277] A. I don't remember.

Q'. Were deeds to be drawn up in regard to the

property ?

Mr. CUSHING.—I object to the question on the
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ground that it is leading.

A. I don't remember at this time.

Q. Do you remember as to whether it ^Tas dis-

cussed as to what was to be done with the deeds after

they were drawn up ?

A. No, I don't remember.

Q. You testified, did you not, Mrs. Coleman,—that

is, your deposition was taken in regard to the ^^Mon-

ache Lands" in a case prior to the present one, was

it not, Mrs. Coleman? A. Yes, sir.

Q. And your testimony given at that time was

true, was it not ? A. Yes, sir.

Mr. CAMPBELL.—I object to that question on

the ground that that is not the proper way of im-

peaching a witness, nor of refreshing her recollec-

tion.

Q. Was anything said at that time in regard to

papers being signed in regard to the '^Monache

Lands"? A. Yes, at my former deposition.

Q. What was said?

A. Had reference to deeds—what she thought she

was signing.

Q. Was it said then that powers of attorney would

be prepared?

A. I heard nothing about that at that first meet-

ing in Mr. Campbell's office in the Crocker Building.

Q. Were you present after that, Mrs. Coleman, at

the residence of Mrs. Reddy, where Mrs. Conklin and

Mrs. Reddy were signing some documents?

A. I was.

Q. Where was it ?

A. 2717 Pacific Avenue, mv mother's home.
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Q. Do YOU know how those documents got to the

house? [278]

A. Brought by a boy, I don't know who—a mes-

senger, or who—some boy brought them and left

them.

Q. Did you see the boy that brought them?

A. No, I did not.

Q. During the time that they were signing those

documents, did Mrs. Eeddy audi Mrs. Conklin and

yourself discuss the character of those documents?

A. Yes, in a way.

Q. During that conversation, how did they term

those documents?

Mr. GUSHING.—I object to that question on the

ground that it is irrelevant, incompetent and imma-

terial ; not the best evidence ; hearsay ; and not bind-

ing on these defendants.

Mr. CAMPBELL.—And not any conversation

made in the presence of any of the defendants.

A. They thought they were signing deeds. There

was a great many papers—big stack of papers. They

read the first, the second, third, fourth and fifth that

were on top, and they were all alike; and they

thought all those papers were just the same. They

said there is no use in reading any more. We will

just go right ahead and sign them. I know they

laughed about it because there were so many—so

much trouble.

Mr. CUSHING.—I ask to have the answer

stricken out on the ground that it is hearsay, and the

opinion of the witness.

Q. Were you present, Mrs. Coleman, at the time
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your mother, Emilv M. Reddv, and mvself had a con-

versation at her rooms on Turk Street, in an apart-

ment house in which you were living—I have forgot-

ten the name—in which I informed Mrs. Reddy that

I had discovered powers of attorney to the '^Mon-

ache Lands"?

Mr. CAMPBELL.—I object to the question on the

ground that it is incompetent, irrelevant and imma-

terial ; hearsay ; and not binding on these defendants.

A. I don't think so. [279]

Q. You were not in the room at that time?

A. No.

Q. Are you one of the heirs in the Patrick Reddy
estate, Mrs. Coleman? A. Yes.

Mr. CAMPELL.—Mrs. Coleman was the sole heir

of Mrs. Emily Reddy, who, by deed, took one-half of

the Patrick Reddy estate. Mrs. Reddy got one-half.

Mr. CUSHING.—Not by deed.

Mr. CAMPBELL.—By will.

Mr. CONKLIN.—Q. At the time that you had this

meeting in Mr. Campbell's office, who did most of the

talking—who was the spokesman at that meeting?

A. I don't remember; I think Mr. Campbell was.

Q. Were you ever present at any other meeting,

Mrs. Coleman ? A. No.

Q. Who is your attorney, Mrs. Coleman , in the

matter of the Reddy estate ?

A. Wm. H. Metson.

Q. Were you present, Mrs. Coleman, at the time

that I was in the Antlers Apartment on Turk Street,

w^hen a petition for the sale of the ^^Monache Lands"

was about to be presented to the Court, and Mrs.
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Eeddy and I had a conversation in regard to that

petition, and I was going over to Judge Coffey's court

that morning ? A. I think I was.

Q. (Continuing.) And Mrs. Reddy told me not to

be afraid to speak and oppose that petition?

Mr. CUSHING.—I object to that question as be-

ing leading, and not binding on any of the defendants

here, the conversation having taken place when none

of the defendants were present.

A. My memory is not clear—so long ago. [280]

Q. Were you present when I disclosed to Mrs.

Reddy that I had discovered that some powers of

attorney were in existence, and Mrs. Reddy de-

nounced them as forgeries,—saying that she had

never signed any of them ?

Mr. CUSHING.—I object to that question as lead-

ing, not binding on these defendants, and is a self-

serving declaration of counsel.

A. I can't sav that I was. It is a faint recollec-

tion—so faint.

Q. Were you present, Mrs. Coleman, at or about

the time that Mr. Reddy was discussing the fact of

going to Alaska to practice law? A. Yes.

Q. What did he say in regard to going to Alaska

to practice law ?

A. He was sick in bed, and couldn't go.

Q. And being sick in bed, he said he couldn't go,

and concluded to send Mr. Metson, did he not ?

A. Yes, sir.

Q. I will ask you—you have stated the names of

the parties who were present at that meeting—I will

ask you if Mr. Bernard was present at that meeting?
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A. I don't think so.

Q. I will further ask you if your counsel has not

informed you that none of these '^Monache Lands"

suits affects your interest in the property?

A. I don't think so; that I remember.

Q. Do you understand now whether or not your

interest is affected by these transactions ?

A. I don't understand very much about it—too

much of it.

Q. Who was Milton Bernard, if you know?

A. He was always in Mr. Metson's office. [281]

Q. He was out in the outer office—the call-boy?

A. Yes.

Mr. CONKLIN.—That is all.

Cross-examination.

Mr. CAMPBELL.—Q. Mr. Edward Reddy was

not present at that meeting, was he ?

A. No, sir; that was the first meeting that we had

at all.

Q. You understand that there was another meet-

ing called after that ? A. I wasn't present then.

Q. Do 3^ou know^ how this first meeting came

about ?

A. I don't know ; I went down with my mother.

Q. After Mr. Reddy 's death? A. Yes.

Q. You were present at Mr. Reddy's house during

his last illness? A. Yes.

Q. You know that Mr. Reddy and Mr. Benson had

been negotiating for the sale of the ^^Monache

Lands" before Mr. Reddy's death? A. Yes.

Q. And you saw Mr. Benson at Mr. Reddy's house

prior to Mr. Reddy's d'eath, didn't you?
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A. No, I never saw him there.

Q. Do you remember a conversation in the office at

the time your mother, and Mrs. Conklin and Mr.

Conklin was there, with myself,—and wasn't the dis-

cussion mostly as to what was the contract between

Mr. Benson and Mr. Reddy ?

A. I think I recall some conversation like that.

Q. And Mrs. Reddy, your mother, stated what she

understood to have been the contract between Mr.

Benson and Mr. Reddy? A. Yes, sir. [282]

Q. That is, your mother understood, and you and

I understood that the price was to be $4 an acre for

the land? A. Yes.

Q. And Mr. Benson contended that his under-

standing w^ith Mr. Reddy was $3.80 an acre?

A. Well, I don't remember ever\i;hing—much

about $3.80. I remember the $4.

Q. And the conference between Mrs. Reddy, your

mother, and yourself, and Mrs. Conklin and Mr.

Conklin, was in relation to carr}dng out the contract

made, or the negotiations made between Mr. Benson

and Mr. Reddy, in his lifetime? A. Yes, sir.

Q. Do you know how Mr. Conklin and Mrs. Mollie

Conklin happened to come into those negotiations?

A. Well, they owned half the land.

Q. Do you know who invited them in, or asked

them to come in ? A. I do not.

Q. Mr. N. E. Conklin, the gentleman who is here,

is a son of Mrs. Mollie Conklin? A. Yes.

Q. And he is an attorney at law ? A. Yes.

Q. A practicing lawyer? A. Yes.

Q. And during those negotiations, he represented
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his mother ? A. Yes, sir.

Q. Mrs. Coleman, Mr. Metson is the executor of

your mother's will, is he not? A. Yes, sir.

Q. And Mr. Frisbie acts as his attorney, does he

not? A. I guess so. [283]

Mr. CUSHING.—I think you are wrong about

that. The record is the best evidence.

Mr. CAMPBELL.—That is all.

Mr. COXKLIN.—That is all.

SYBIL J. COLEMAN. [284]

Certificate of Special Examiner to Deposition, etc.

State of California,

City and County of San Francisco,—ss.

I hereby certify that, on the 21st day of March, A.

D. 1910, before me, CHARLES R. HOLTON, a

Commissioner duly appointed by the Circuit Court of

the United States for the District of Idaho, Ninth

Judicial Circuit, Central Division, and a Notary

Public in and for said City and County of San Fran-

cisco, at my office in Room No. 519 on the Fifth Floor

of the Metropolis Bank Building, at the southeast

corner of Market and New Montgomery Streets, in

said City and County of San Francisco, personally

appeared, pursuant to the commission hereto an-

nexed, between the hours of 10 o'clock A. M. and 12

M. of said day, three of the witnesses named in said

commission, to wit, H. M. WRIGHT, R. B.

SWAYNE and Mrs. SYBIL J. COLEMAN, and

Norman E. Conklin, Esq., appeared as counsel

for complainants, and Charles S. Cushing, Esq.,

appeared as counsel for defendants R. M. Cobban,

E. B. Weirick, and the Payette Lumber & Manufac-
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turing Company; and J. C. Campbell, Esq., appear

in propria persona and as attorney for John A. Ben-

son; and Wm. H. Metson, Esq., appeared as counsel

for Mrs. Sybil J. Coleman, and the said H. M.

Wright, R. B. Swayne and Mrs. Sybil J. Coleman,

being each by me first duly cautioned and sworn to

testify the whole truth, and, being carefully exam-

ined, deposed and said, as appears by their deposi-

tions hereto annexed.

And I further CERTIFY that the said depositions

were then and there taken down in shorthand bv me,

and thereafter by me reduced to typewriting and

were, after they had been reduced to typewriting,

corrected and subscribed bv said witnesses, in mv
presence, and that the same have been retained by me
for the purpose and sealing up and directing the

same to the clei^k of the court, as required by law.

[285]

And I further CERTIFY that the reason whv the

said depositions were taken was that the said wit-

nesses reside more than one hundred miles from Boise

City, Idaho, the place where this cause is to be tried,

to wit, said H. M. Wright resides in Berkeley, Cali-

fornia, said R. B. Swayne resides in Oakland, Cali-

fornia ; and said Mrs. Sybil J. Coleman resides in San

Francisco, California.

And I further certify that I am not of counsel or

attorney to either of the parties, nor am I interested

in the event of the cause.

And I further CERTIFY that the fees for taking

said depositions, to wit, $16.50, have been paid to me

by the complainant, Mollie Conklin, and that the same

are just and reasonable.
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IN TESTIMONY WHEEEOF, I have hereunto

set my hand and notarial seal at the City and County

of San Francisco, State of California, this 11th day

of April, A. D. 1910.

[Seal] CHARLES R. HOLTON,
Commissioner and Notary Public in and for the City

and Count}^ of San Francisco, State of Cali-

fornia.

[Endorsed] : Filed Nov. 4, 1911. A. L. Richard-

son, Clerk. [286]

In the Circuit Court of the United States, Central

Division of the District of Idaho.

IN EQUITY—CONSOLIDATED NUMBER 60.

UNITED STATES and MOLLIE CONKLIN,
Plaintiffs,

vs.

PAYETTE LUMBER AND MANUFACTURING
COMPANY, JOHN A. BENSON, JOSEPH
C. CAMPBELL, R. M. COBBAN, E. B.

WEIRICK, and E. B. WEIRICK, Trustee,

Defendants.

Depositions of Joseph C. Campbell, J. A. Benson,

James H. Lavenson and Clara E. Glover.

Taken before Flora Hall, Notary Public in and for

the City and County of San Francisco, State of Cali-

fornia, on April 28th, 29th, 30th and May 2d, 1910.

Opened by stipulation and filed Oct. 18, 1911.

A. L. RICHARDSON,
Clerk. [287]
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In the Circuit Court of the United States, Central

Division of the District of Idaho.

IN EQUITY—CONSOLIDATED NO. 60.

UNITED STATES and MOLLIE OONKLIN,
Plaintiffs,

vs.

PAYETTE LUMBER AND MANUFACTURE
ING COMPANY, JOHN A. BENSON, JO-

SEPH C. CAMPBELL, R. M. COBBAN,
E. B. WEIRICK, and E. B. WEIRICK,
Trustee,

Defendants.

It is hereby stipulated and agreed by and between

counsel for the respective parties that the defendants,

J. A. Benson and Joseph C. Campbell may take the de-

positions and testimony of Joseph C. Campbell, Wil-

liam H. Metson, Milton Bernard, James H. Layenson,

Clara E. Glover and John A. Benson, in the City and

County of San Francisco, State of California, on

Wednesday, April 27th, 1910, at ten o'clock A. M., of

said day at Room 511 Balboa Building, corner of Sec-

ond and Market Streets, before Flora Hall, a Notary

Public in and for said city and county, and the taking

of said testimony and depositions may by a Notary

Public be continued from day to day until completed,

and said depositions may be taken by any disinter-

ested stenographer, and thereafter reduced to writing

on a typewriter, and when so reduced to be signed by

the several witnesses ; said depositions and testimony

to be used and read in evidence in the above-entitled
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action with the same force and effect as if said depo-

sitions and testimony had been taken under commis-

sion duly issued in said cause, and said parties hereby

waive any other [288] and further notice as to the

time, place or manner of the taking of said testimony

and de^DOsitions.

S.L.TIPTON,
Attorney for Plaintiff, the United States.

N. E. CONKLIN and

WM. B. DAVIDSON,
Attorney's for Plaintiff, Mollie Conklin.

CAVANAH & BLAKE,
Attorneys for Payette Lumber Company.

ALFRED A. ERASER,
Attorney for Joseph C. Campbell and John A.

Benson.

RICHARDS & HAGA,
Attorneys for R. M. Cobban. [289]

In the Circuit Court of the United States, Central

Division of the District of Idaho,

IN EQiUITY—CONSOLIDATED NUMBER 60.

UNITED STATES and MOLLIE CONKLIN,
Plaintiffs,

vs.

PAYETTE LUMBER AND MANUFACTURING
COMPANY, JOHN A. BENSON, JOSEPH
C. CAMPBELL, R. M. COBBAN, E. B.

WEIRICK, and E. B. WEIRICK, Trustee.

Defendants.

BE IT REMEMBERED, That pursuant to stipu-

lation hereunto annexed, and on Thursday, April
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28th, comnieiicing at two o'clock P. M. of said day

(to which time they have been duly and regularly con-

tinued by consent), the depositions of Joseph C.

Campbell, John A. Benson, James H. Lavenson and

Clara E. Glover, were taken before me. Flora Hall,

a Notary Public, in and for the City and County of

San Francisco, State of California, at Poom No. 514

Balboa Building, corner of Second and Market

Streets in the above-entitled action, now pending in

the above-entitled court, said witnesses being each

duly sworn to tell the truth, the whole truth and

nothing but the truth before giving their respective

testimony. Said witnesses were interrogated on di-

rect examination by P. G. Hudson, Esq., and J. C.

Campbell, Esq., and on cross-examination by Wm. B.

Davidson, Esq., and testified as follows, to wit:

[290]

[Deposition of J. C. Campbell, for Defendants.]

J. C. CAMPBELL, being first duly sworn, testi-

fied as follows:

Direct Examination.

Mr. HUDSON.—Q. Will you please state your

name ? A. Joseph C. Campbell.

Q. And occupation ? A. Practicing law.

Q. Did you know the Reddy 's, Mr. Campbell,—Pat-

rick, and the other members of the Reddy family?

A. I did. I knew Patrick Reddy, Emily Reddy.

his wife, and E. A. Reddy, his brother, a great many

years.

Q. Are you acquainted with Mrs. Mollie Conklin

and other members of the Conklin familv ?



vs. Mollie Conklin. 317

(Deposition of J. C. Campbell.)

A. Yes, I am acquainted with Mrs. Mollie Conklin

and Mr. N. E. Conklin, her son ; and I knew Mr. Alvah

Conklin, the husband and father, prior to his death.

Q. Have you any knowledge of the Monache lands,

the subject matter of the controversy in this action?

A. I have.

Q. Will you state your knowledge of these lands

that are the matter of controversy in this action?

A. I presume you mean the matter of the contract

between Benson and these other people.

Q. In relation to that contract, yes, Mr. Campbell,

Just go on and tell it in your own way, if you please.

The WITNESS.—The Monache lands were owned,

half and half, by Mr. Reddy and Mrs. Mollie Conk-

lin, I believe, at the time of this contract, and

prior to the death of Mr. Eeddy. They were lands

that were obtained by Alvah Conklin, the husband of

Mollie Conklin, through one Broder, whose first name

I have [291] forgotten. There was a great deal

of litigation about them, and Mr. Eeddy had a con-

tract whereby he was to receive the undivided one-

half of those lands for litigating the case of Broder

vs. Conklin. The case was finally adjudicated in

favor of the Conklins, and Mr. Conklin, my recol-

lection is, deeded his share of them, or his undivided

one-half of them, to his wife, and Mr. Eeddy ob-

tained one-half of the lands,—whether by deed from

Alvah Conklin or from Mollie Conklin, I don't know.

That is, I have never investigated it to determine.

At any rate, prior to the death of Mr. Reddy, he was

the owner of the undivided one-half of these so-called
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Monache lands, which my recollection is, was some-

thing like nine thousand acres. Mr, Redd}^ prior to

his death, entered into negotiations with eTolin A.

Benson, who was a client of his, and of the office, for

quite a number of years prior to that time, either to

sell to or through Benson these Monache lands for a

certain price. I am not positive now as to what the

price w^as to be betw^een Mr. Reddy and Benson. The

last time I ever saw Mr. Reddy alive was, I think,

some week or ten days before his death, when I was at

his house ; and in my interview^ with him

—

Mr. DAVIUSOX.—We will object to the intro-

duction of any evidence as to any conversation be-

tween the witness and Mr. Reddy in regard to any

contract for the sale of any of this property, unless

it is show^n that the contract was in writing and re-

lates to the contract afterwards made between Mr.

Benson and Mrs. Conklin, as irrelevant, incompetent

and immaterial.

The WITNESS.— (Continuing.) Mr. Reddy in-

formed me that he had made a contract with Ben-

son, was expecting to consummate it within a very

short time, in relation to the sale of this Monache

land, as I said before, either through or to Benson.

[292] And I went away to the northern part of

the State, and Mr. Reddy died when I was away and

I didn't see him any more. After Mr. Reddy 's death,

there was considerable expense to the estate which

had been incurred by Mrs. Reddy in procuring a

tombstone and the lot in the cemetery and certain

things of that kind; and Mrs. Reddy was informed
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bv mvself that there was not monev to pav those debts

which had been incurred, and then she asked me what

was the matter with getting money from Benson for

this land. She was present in Mr. R eddy's room at

the time that he told me about the negotiations with

Benson about this land, and I told her ''I didn't

know—we might see about it." I called Mr. Benson

at the phone and my recollection is now that he came

over, and Mr. Benson and Mrs. Reddy and myself had

a conversation about it, but nothing of any conse-

quence was arrived at on that day. Within some

time after that, I will not be positive as to the dates,

Mrs. Reddy, Mrs. Conklin, Mr. N. E. Conklin, her

son, came dovm to the office, and Mr. Benson came

over and there the matter was talked over about the

sale of these lands, and a controversy arose about

the price. There was a good deal of talk about

$3.80, or $4.00 an acre , which was the offer of Ben-

son ; now, I am not positive in my own mind, whether

Benson made them an offer of $4.00 an acre, with

five per cent commission, which would be $3.80, or

whether it was a straight $4.00. I am frank to say

that if I had not heard the other people testify in

this case that it was $3.80, my impression would be

it was $4.00.

Mr. X. E. Conklin thought that the price was too

small and stated that he thought that he could get

a better offer for the lands. That meeting was ad-

journed for several days, to [293] give him an

opportunity to ascertain if he could get a better bid

for the Monache lands. As I say, it went on for
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some time, and finally Mr. N. E. Conklin, his mother,

Mrs. Mollie Conklin and Mrs. Eeddy, accompanied

by her daughter, Mrs. Coleman, and Mr. Edward
Reddy and Mr. Benson, met in my office, and they

made an agreement with Mr. Benson to take those

lands. I w^ould still be of the opinion that he was

to take them for $4.00 an acre, if I hadn't heard the

other people testify. But about that, I am not

positive.

They discussed the matter. I remember that

Benson told them that the lands would have to be

deeded to the United States; they w^ere what he

called '^ scrip" lands, and the money for these lands

was to be paid upon approval by the Land Depart-

ment, through the Anglo-Californian Bank. I

have no recollection about it being said that the pa-

pers were to be deposited in escrow in the Anglo-

Oalifornian Bank, but I do remember that the

money was to be paid through the Anglo-Califor-

nian Bank. Before this last conference broke up,

Mr. Holland Smith was called into the office. He
was a notary public ; and the matter was talked over

before Mr. Holland Smith, Mr. Benson and Mr. N.

E. Conklin. All of these people. Smith, Conklin

and Benson, my recollection is, left the office to-

gether, and the Reddys follow^ed them out. Proba-

bly w^e had a little conversation there about some

other things. The next I knew anything about it

was, there was a large bundle of papers, deeds

—

well, I will say papers, because I didn't—I have no

present recollection of examining what they were,
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brought up for execution by Mrs. Reddy, Mr. E. A.

Reddy, and the other parties. I saw Mr. Holland

Smith, Mrs. Conklin and Mrs. Reddy in one of our

outer offices there with a lot of papers on the desk.

What they were [294] I am not prepared to say,

but Mr. Edward Reddy, the brother of Mr. Patrick

Reddy, was at that time the Superintendent of the

San Francisco Almshouse, and he was ill, and I took

Mr. Holland Smith, who had these papers, out to

the Almshouse in my carriage ; and Mr. Reddy, Mr.

Edward Reddy, sat up in his bed and signed a large

number of them, and I brought Mr. Smith away.

After Mr. Smith's death, his wife presented to me

a bill for one hundred dollars for acknowledging the

papers in this Reddy-Benson matter.

Mr. DAVIDSON.—I will ask at this time to

strike out all the testimony offered with regard to

the bill presented for the taking of the acknowledg-

ments, on the ground that it is not the best evi-

dence; the bill itself would be the best evidence as

to what it was presented for, and as immaterial, in-

competent and irrelevant; no foundation has been

laid for secondary evidence.

Mr. CAMPBELL.—The motion to strike out is

resisted.

The WITNESS.—I paid Mrs. Mary Smith,

widow of Holland Smith, one hundred dollars for

having taken those acknowledgments. I paid her

$100 which was charged by her husband for taking

those acknowledgments.

After this trip to the Almshouse, for some time

—
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I am not able to say how long—Mrs. Eeddy came

down to the office and spoke about wanting some

money. I called Mr. Benson up, and asked him if

he couldn't pay some money on that land deal, and

he sent over a check, payable to me, for $5,000, and

I put it in the firm account. A firm check was

drawn for Mrs. Mollie Conklin, for one-half of it,

and Mrs. Reddy was given the other half of it.

There was one payment ; after that, some little time,

Mrs. Reddy w^as down again, and I stirred Mr. Ben-

son up again, and he sent me over a check for

$500.00. I [295] immediately turned that in to

the firm account, and gave, the firm gave Mrs.

Reddy a check for $250, and a check was drawn to

Mrs. Conklin for $250. That was all of the money

that I know of having been paid Mrs. Conklin.

That is, $2,500 and $250.

Some time after that, how long I can't now re-

member, Mr. Norman Conklin was in the office, and

in talking about this land deal, he complained that

Mr. Benson was not paying the money as rapidly

as he thought he should, and he also stated that he

knew, or had heard of some man dow^n Bakersfield

way w^ho would give $6.00 an acre now^ for the land.

My recollection is that I called Benson up at the

phone and asked him what was the matter, and told

him that Mr. Conklin said he could get $6 an acre

for the land. I remember that Benson said that if

he could do it, he would be j^lad, because he couldn't

get $6.00 an acre for it, or words to that effect. I

told Mr. Conklin to see if he couldn't get it, and if
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Benson wasn't keeping the contract, that the mat-

ter could—they could take it ovit of his hands or

away from him, or something to that effect. He
went away and I never heard anything more about

any $6.00 man that I remember of.

Afterwards, in the early part of 1904, after my
return from New York, when Mr. Benson had been

arrested and charged with conspiracy in the Wash-

ington case, for which he was afterwards tried and

acquitted, Mr. Conklin came into my office again.

Whether he brought Mrs. Reddy in with him the

first time or whether he brought her in the second

time, I am not positive. But I do remember that

he said to me that ^^now they proposed to make Old

Benson pay mighty well for those lands; that the

Government was after him now, and that he would

have to settle [296] with them and pay them

well, or there would be trouble." I asked him if he

meant by that that he proposed to use Benson's

trouble as a leverage to make him pay a good price

or a bigger price for the lands, or something of that

kind ; and my recollection is—I got an equivocal an-

swer—that it was neither yes or no, but he repeated

that now he was in trouble, that the Government

was after him, and he would have to pay mighty

well for those lands. I used some pretty strong lan-

guage to him at that time, and then it is my recol-

lection that he came in with Mrs. Reddy, and Mrs.

Reddy asked about that, and I said to her ''Mrs.

Reddy, this looks to me"—in the presence of Mr.

Conklin—''like this young man is trying to use the
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fact that Benson is in trouble, to get him to pay a

larger price for those lands." Mr. Conklin then

said, ^*Do you mean to say that I am trying to

blackmail him?" I said, ''That is about the way it

looks to me,^' or ''That is about the size of it," or

something of that kind ; and he went out.

I am a little ahead of the story, however. Before

this time, before Benson w^as arrested, and after the

$6.00 episode, Mr. Conklin came in and told me that

he either had 'been to Washington, or had sent some-

one to Washington vdth power and that they had

cancelled the powers of attorney which his mother

had given Benson, and that they would not—^^my rec-

ollection is that they wouldn't take any more money

from Benson. I sent for Mrs. Reddy. I told her

that and asked her if she knew anything about it,

and I think she told me she did; and I asked her

if that was her desire, and she said "No"; and af-

ter that time, and up to the time that Benson was

in trouble, my recollection is, that he paid to Mrs.

Reddy something like $12,000, or twelve thousand

five hundred dollars, and she accepted it as the ex-

ecutrix or as the representative [297] of the

estate of Patrick Reddy. I don't know whether she

was the executrix or administratrix with the will

annexed.

Mr. DAVIDSON.—Complainants at this time

move to strike out that part of the testimony of the

witness relating to the conversation held between

himself and Mrs. Reddy as hearsay and not binding

upon the complainants, or either of them, in this
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case, and as incompetent, irrelevant and immate-

rial and not tending to prove any of the issues in

this case.

The WITNESS.—As far as the contract goes, I

believe that is all that I now remember. The com-

plaint alleges that I was in the employ and acting

as attorney of Mollie Conklin at the time that this

contract was made. That is not a fact. In all the

negotiations between Mr. Benson, Mrs. Eeddy and

Mrs. Conklin and Edward Eeddy, Mollie Conklin

was represented by her son, N. E. Conklin, who is

an attorney. The estate of Mr. Conklin was in the

office at that time in process of settlement, but dur-

ing the process of settlement of that estate, Mr.

Eeddy had a very serious disagreement with Mr.

Norman Conklin, the attorney, who is the son of

Mollie Conklin and who represented her in this

thing, and he absolutely refused to have anything

to do with any business of theirs, and at that time

so notified the office and so notified me. It grew out

of certain rents which had been collected for this

pasturage land by Mr. N. E. Conklin, as I under-

stood it, and for which he hadn't accounted to Mr.

Eeddy for his proportionate share. Mr. Eeddy
found it out through a man by the name of—well,

a man who had the land rented—his name escapes

me now; and they had quite a spirited controversy

about it. But in none of the proceedings

—

Mr. DAVIDSON.— ( Interrupting. ) Complain-

ant Mollie Conklin moves to strike out all that part

of the testimony of the witness [298] referring
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to any conversations or disagreements between N.

E. Conklin and Patrick Reddy in his lifetime, as

irrelevant, immaterial and incompetent, and not

tending to prove an}' of the issues in this case and

not binding upon the complainant Mollie Conklin.

The WITNESS.—I believe that is all. (To Mr.

Benson.) Do you want to ask me any questions,

Mr. Benson?

Mr. BENSOX.—Q. What month and what year

did these transactions to which you have testified

occur ?

A. It was the year 1900, is my recollection—when

did Patrick Reddy die?

Mr. CONKLIN.—April 26, 1900.

The WITNESS.—It was in 1900, then, just a

short time after Mr. Reddy 's death; by that, I mean,

maybe two months, was the first of all these three

conversations out of which the final agreement

grew.

Mr. BEiNSON.—Q. Wasn't it fully explained at

the meeting about which you have testified between

the Conklins and Mrs. Reddy, and between your of-

fice, that before these lands could be made available,

that they would have to be deeded to the United

States?

A. That is my recollection, that they would have

to l)e deeded ; and the money was to be paid through

the Anglo-Californian Bank when they were ac-

cepted or approved, or something of that kind.

Q. Was it l)y the Commissioner of the General

Land Ofl&ce?
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Mr. DAVIDSON.—We object to that question as

leading.

Mr. BENSON.—Q. Or approved by the authori-

ties?

Mr. DAVIDSON.—Objected to on the same

ground. [2981/4]

The WITNESS.-1 wouldn't state that it was

said approved by whom; but when the deeds were

accepted and approved. I remember that because

that was the first time that I ever understood what

they called ^^ scrip." I always thought that ^^ scrip"

was a kind of certificate issued by the Government

of the United S'tates which said: ^^This entitles the

bearer to get a certain number of acres," and he

could take that to the land office; and I never un-

derstood the minutia of it and I don't know that I

do now, but I know that there was talk about the

lands, and in talking about the $4.00 or $3.80 there

was some conversation to the effect that there had

to be an abstract of title obtained from the counties

in which the lands were situate, and I know Benson

said that that would cost considerable money; and

he said—he explained that had to go with the deeds.

Q. Wasn't the form of deed discussed in some

way, that is, that there was an interest of the dev-

isees and also the interest of the estate ?

Mr. DAVIDSON.—^That is objected to as leading

and suggestive.

A. I have no recollection about that. The for-

mal matters were not taken up in my presence. It

was just a general conversation, and general agree-
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ment had there in the oflfice.

Q. Did you ever see and pass upon one of the

deeds or transfers to the United States, as to

whether, in your opinion, it gave all the title to the

United States possible?

A. I don't remember ever having seen any of the

deeds, for this reason : The man who had charge of

our probate department then was Mr. Hugh H.

Brown, and immediately after this talk there was

an application made (a copy of which I shall pro-

duce here) to the Probate Court by our office, Mr.

Brown doing it, on behalf [299] of the Reddy

estate, by Mrs. Reddy asking the authority of the

Probate Court to sell and exchange these lands for

other lands. So, I have no recollection of ever hav-

ing seen a deed.

Cross-examination.

(By Mr. DAVIDSON.)
Q. Now, Mr. Campbell, I understood you to say

on your direct examination that the first conference

you had in regard to this matter after the death of

Mr. Reddy, was between yourself, Mrs. Reddy and

Mr. Benson? A. That is my recollection.

Q. Now, about when did that conference take

place?

A. Well, that is something that I couldn't be def-

inite about; it was after, some little time after the

death of Mr. Reddy ; I suppose that I could find out

pretty near from the records in the Reddy estate.

It was at or about the time that Mrs. Reddy made a

contract with some tombstone people here to erect a
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tombstone for Mr. Reddy at the cost, I think, of

$1,200.00.

Q. Now, how long after the conference between

you and Mrs. Reddy and Mr. Benson was it that

you first had a conference with Mollie Conklin, the

complainant herein?

A. M}^ recollection is that was but a few days,

but still, it might have been a week or ten days, or

such a matter. I wouldn't be bound by dates. That

was in 1900, and that is a long time ago. I have

done a whole lot of things since then.

Q. Who w^as present at that conference, the first

conference, with Mollie Conklin, besides yourself,

Mr. Benson and Mrs. Reddy and Mollie Conklin?

A. Mr. N. E. Conklin was present at every con-

ference at which his mother was. Whether Mrs.

Coleman was at that conference [300] or whether

she was at the conference at which Mr. Ned Reddy

was, I am not able to tell you.

Q. Then, I understand you to say Mr. Ned Reddy

was not present at the first conference—I mean the

first one at which Mrs. Mollie Conklin was present ?

A. Well, now, I am somewhat hazy in regard to

that, but I think not.

Q. That is your present recollection?

A. That is my present recollection now.

Q. Are you acquainted with Mrs. Olcese, the

daughter of Mrs. Mollie Conklin?

A. Yes, I know her.

^. Was she present at the first conference, the
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conference between Mr. Benson and Mrs. MoUie

Conklin?

A. It is my recollection that Mrs. Olcese was not

present at any conference I was ever at.

Q. She may have been and you have forgotten it,

may she not?

A. I don't belieye so. I don't think Mrs. Olcese

was eyer there.

Q. Then, your recollection is that Mr. Benson,

Mrs. Eeddy, Mrs. Conklin and yourself were all the

persons present at the first conference, and Mr. N.

E. Conklin?

A. Yes. You say Mrs. Eeddy, Mrs. Mollie Conk-

lin, Mr. Benson, N. E. Conklin and myself?

Q. Yes, sir.

A. That is my recollection ; it would be the second

conference between Mrs. Eeddy and Benson, but

the first conference at which Mrs. Mollie Conklin

was present.

Q. Now, how long did that conference last, Mr.

Campbell? A. I am not able to state. [301]

Q. There was no deal made at that time?

A. No.

Q. How long after that was it that you had the

second conference in your office between Mr. Ben-

son and Mrs. Eeddy and Mrs. Conklin?

A. I think it was quite a few days; maybe a

couple of weeks; maybe more.

Q. Now, who were present at that second confer-

ence when Mrs. Conklin was present?

A. Well, my recollection is—and I think it is
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pretty good, because I have a kind of photograph

now in my eye of it—there was Mrs. Conklin and

Mrs. Reddy and Mrs. Coleman and Mr. Benson and

Ned Reddy, Mr. N. E. Conklin and myself, and a

part of the time, Milton Bernard, a young man, a

clerk in our office—^whether he was there all the

time I don't know; but I remember a certain cir-

<3umstance which happened that impresses it upon

my mind that he was there. Mr. Ned Reddy was

sitting over like that (showing) in the corner, and

he went to lean back, and something got the matter

^\ith. his chair, and I remember distinctly he fell

over in a way, and I remember distinctly Milton

helping him up in his chair, and placing it in posi-

tion. He wasn't well then.

Q. Now, are you positive that Mrs. Coleman was

present at the time of the conference you have just

related?

A. It seems so to me; I wouldn't swear positively

that she was present at that meeting, or which one

she was present at, or whether she was there at both

meetings, but she was present at one meeting; I can't

say whether it was the meeting when Ned Reddy

was there, or whether it was just the one that Ned

Reddy wasn't there

—

Q. Now, Mr. Campbell, was Mrs. Olcese present

at this conference [302] you have just testified

in reference to ?

A. I have no recollection ; I would say no.

Q. You have no recollection of seeing her ?

A. I would say Mrs. Olcese was not present at any
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conference that was held in my office in relation to

this matter.

Q. Now, about when as near as you can remem-

ber, w^as it that that second conference was held in

which Mrs. Conklin was present ?

A. Well, that was—well, to be positive, it was

within a month between the first, I would think, be-

cause at the first conference Mr. N. E. Conklin

thought the price was not sufficient, and he was

given time to find out if he couldn't get a bigger

price for the property; it might have been but two

weeks; but as to the time, Mr. Davidson, I can't tell

you.

Q. You have no recollection as to what month it

would be?

A. No, I wouldn't know what month it was.

Q. Are you positive, Mr. Campbell, that Mr.

Conklin and his mother, Mollie Conklin, had two

conferences in your office \Aith Mr. Benson and Mrs.

Reddy after the death of Mr. Patrick Reddy, and up

to the time the contract was made?

A. Quite positive, quite positive.

Q. You are quite positive? A. Yes, sir.

Q. Would you say your recollection is good as to

the matter?

A. Yes, because at the first talk or conference,

Mr. N. E. Conklin was not willing to accept the fig-

ures of Mr. Benson and was going around to see if

he couldn't get a better price.

Q. Now, you say at this conference, the last con-

ference before the deal was consummated, as you
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say, that the price agreed upon, as your recollection

is, was $4 an acre for the land? [303]

A. That would be my recollection, if I hadn't

known of the other people testifying.

Q. Your independent recollection is $4.00 an acre?

A. I know $4.00 was the price but whether Benson

was to be allowed five per cent of that, now, is some-

thing that my mind is hazy about.

Q. Now, Mr. Campbell, was that agreement re-

duced to writing? A. Not then.

Q. Was it ever reduced to writing?

A. Not to my knowledge.

Q. What, if any steps, were to be taken toward per-

fecting the deal for the sale of the Monache lands?

A. I understood that Mr. Benson, Mr. N. E. Conk-

lin, and Holland Smith, were to prepare the papers

that were necessarv to carrv out the a^rreement.

Q. Who was to pay the expenses of the prepara-

tion of the necessary papers to carry out the deal ?

A. I don't recollect of anything being said about

that at all.

Q. Now, you are positive that Mr. Holland Smith

was called into your office and participated in part in

this second or last conference ?

A. I am satisfied of that.

Q. You are satisfied of that ? A. Yes, sir.

Q. Was anyone else besides Mr. Conklin, Mr. Ben-

son and Mr. Holland Smith to participate, if you

know, or have anything to do with drawing the papers

necessary to carry out the contract which you say was

made?
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A. I won 't say as to that ; I will say that I am only

just [304] giving you my understanding now. I

don't remember that anything was said positively in

regard to that.

Q. Mr. Campbell, you testified, did you not, gave a

written deposition in the ease of Mollie Conklin,

plaintiff, vs. John A. Benson, Thomas B. Walker,

Chester L. Hovey and others, in the Superior Court

in and for the County of Modoc, State of California ?

A. Yes, sir.

Q. I will ask you whether or not in that deposition

in that ease, in your examination in chief, you were

asked this question: *^ State whether or not you ever

made any representation to Mr. Conklin or his

mother, the plaintiff, that the papers which had been

prepared to be signed by her were of any character

or kind?" If vou desire, vou mav examine the rec-

ord and see whether or not such question was asked

you. I call your attention to that question there (in-

dicating). A. Yes, T testified to that.

Q. That question was asked you?

A. Yes, that is right.

Q. Now, I will ask you whether or not in reply to

that question you did not state, *'I never did ; I didn't

know what the papers were. I heard Mr. Benson

explain to them the method of getting the land into

the Government and getting it out, but what papers

they were to sign or what papers they were to get up,

was left to Holland Smith, Milton Bernard and Ben-

son ; the character of the papers, the routine of it, I

didn't know." You may state whether or not you
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made that answer in reply to the question just called

to your attention. A. I guess I did.

Q. Was that statement true ?

A. I think it was true, as far as it goes, yes, sir.

[305]

Q. Will you now say that the papers were to be pre-

pared by Mr. Milton Bernard, Mr. Benson and Hol-

land iSmith?

A. I said that was my understanding of it, that

they were to do it. Probably Milton was to help;

I don't remember about that now.

Q. I will ask you whether or not your understand-

ing of the matter has changed since the time you tes-

tified in the matter just called to your attention, and

this time ?

A. No, my understanding has not changed, but I

now remember that Mr. Conklin went out with Ben-

son and Holland Smith. For the time being I had

forgotten Milton. The character of the papers I

didn't know. I just was testifying from inference.

Q. There was nothing said in regard to who was to

draw up the papers is the way I understand it ?

A. There was nothing said about a written con-

tract ; there was nothing said, as I remember it now,

as to what the papers were to be, or who was to pre-

pare them. Mr. Holland Smith, Mr. Conklin and

Mr. Benson and probably Milton went out together

and I drew the inference that they were going to

straighten the matter up.

Q. So that you say that there was nothing said at

that time as to what papers should be prepared to
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carry out the deal? A. No details.

Q. Was there an}i:hing said at that time in regard

to any deeds to be made to the land?

A. That they were—that they agreed to make a

deed—no, not to my recollection.

Q. Nothing was said about that?

A. My recollection is that in the explanation as to

how the land was to be disposed of, that Mr. Benson

explained what was necessary to be done, but that

they said, '^Now, we will go and [306] make a

deed"; ^'now we will go and make a contract," ^'now

we will go and make a power of attorney," I have no

recollection of anything like that being said.

Q. Have you any recollection of anything being

said at that time wdth regard to any application being

made out by Mollie Conklin and the representatives

of the Eeddy estate for the selection of lieu lands?

A. My recollection is that there was no specific

paper mentioned in my presence.

Q. Nothing was said about any powers of attorney ?

A. Mr. Benson simply explained what was neces-

sary to be done, and the main thing that remains in

my mind is the fact that they finally had come to a

conclusion, and that they left—Holland Smith, and

probably Milton—I had forgotten about Milton. I

know Mr. Conklin and Mr. Benson and Holland

Smith left together and I took it that they were to

get up whatever papers there were to be prepared.

Q. Did Mr. Benson say at that time, in the pres-

ence of Mr. Conklin and Mr. Ned Reddy and Mrs.

Emily Reddy that he would have to prepare the neces-
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sary papers^ A. Perhaps he did.

Q. You may have forgotten about that?

A. I don't recollect what was said about any par-

ticular papers or anything of that kind. I didn't

charge my memory particularly \\T.th that.

Q. Now, Mr. Campbell, what was to be done with

these papers under the agreement, after they were

prepared?

A. Now, as to that, I can't recollect, Mr. Davidson.

All that I remember is that the money was to be paid

through the Anglo-Californian Bank when the land

was approved—it was [307] talked generally

about the land and I didn't charge my memory

whether he particularly said selections were ap-

proved, but my recollection is that, outside of simply

the explanation of what would have to be done, that

there w^as not any particular act agreed upon that

they would do, in my presence.

Q. You were the attorney, were you not, your firm

was the attorney for the Eeddy estate?

A. Yes, sir.

Q. Now, was it agreed at that time that all of this

property should be conveyed to the Government and

selections or the right to make selections, turned over

to Mr. Benson without any security or any payment

therefor?

A. The Reddy estate proposition—the application

was made to the Probate Court, and I don't under-

stand—I will simply say, that I don't remember any

such agreement, or what agreement was made in rela-

tion to that.
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Q. So, 3^011 don't remember whether, under the

agreement, the lands were to be turned over to Mr.

Benson previous to pajnuent or not ?

A. The money was to be paid through the Anglo-

Californian Bank on the approval of the titles.

Q. On the approval of the titles ?

A. That is my recollection of it ; there was not

—

as I remember, there was not any particular thing

said about security, or anything of that kind, because

that was only—it was a general talk, and I know Mr.

Brown went to the Probate Court to get the approval

of what was done.

Q. I believe you stated that under the agreement,

as you understood it, Mr. Benson was to procure the

abstract of titles of this property. [308]

A. He stated that he would do it. Now, wait a

moment. He stated that abstracts would have to be

prepared and that that would cost a good deal of

money—in that conference; whether he did get the

abstracts

—

Q. (Interrupting.) I was asking you, Mr. Camp-

bell, whether or not Mr. Benson was to procure the

abstracts of the property?

A. It seems so to me. I won't say that he agreed

to do it; I wouldn't be bound by a statement of that

kind, but I know he said, when they were negotiating

about the price, the cost of putting this deal through,

he stated something about the cost of having to get

abstracts, or something of that kind.

Q. Now, it may have been agreed that after these

titles were approved, that the papers were to be



vs, MolUe Conklin. 339

(Deposition of J. C. Campbell.)

placed in escrow, may it not?

A. Yes, it may have been. I wouldn't say that it

was not' I only have this recollection. That the

money was to be paid when the titles were approved,

through the Anglo-Californian Bank. Now, that is

the only impression that it made on me.

Q. Xow, as I remember you stated that some time

after this second conference, there was a large bundle

of papers came to your office, in connection with this

Monache land deal ?

A. They were brought by Mr. Holland Smith.

Q. They were brought there by Mr. Holland

Smith ? A. Yes, sir.

Q. You did not examine those papers? A. No.

Q. Now, how long after the papers were brought

there was it before you saw Mr. Holland Smith, Mrs.

Mollie Conklin and Mrs. Reddy signing papers, as

you testified to ?

A. I didn't say I saw them signing papers.

Q. Then I was mistaken. [309]

A. I saw Mr. Holland Smith, Mrs. Reddy and Mrs.

Mollie Conklin out in one of the front offices, and

there was a bundle of papers there. I didn't see

either Mrs. Conklin or Mrs. Reddv sign anv of the

papers. The only person I ever saw sign any of them

was Ned Reddy, the time I took Holland Smith out

to the Almshouse.

Q. About how long to your knowledge were Mr.

Holland Smith, Mrs. Mollie Conklin and Mrs. Emily

Reddy in this outer office at the time vou sav vou

saw them with this bundle of papers?
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A. I don't know; my recollection is I just passed

through.

Q. Was that before or after the time that you went

with Mr. Smith to see Mr. Ned Reddy, at the time you

spoke of, out at the Almshouse ?

A. To the best of my recollection, it was—

I

wouldn't say whether before or after, but it was

within a few days one way or the other.

Q. You saw Mr. Ned Reddy sign the papers at the

Almshouse? A. I saw him sign a lot of papers.

Q. Did you examine those papers? A. No.

Q. Can you state noAv what those papers consisted

of?

A. Not from examining them; only from the talk

of Ned Reddy and Holland Smith, and simply from

what Holland Smith told me.

Q. Now, Mr. Campbell, what would be your best

judgment as to the number of papers that were signed

by Mr. Ned Reddy at that time ?

A. Well, it would be simply a guess.

Q. I am asking you for your best impression.

A. And I would have to take into consideration the

amount of money that we paid Holland Smith. I

would say any where between thirty and fifty. He

was quite a while at it. I remember [310] I saw

them lift him up in bed and he started in ; and I went

out and sat down on the porch and talked with Mrs.

Reddy and smoked a cigar, probably, while they were

doing it.

Q. Now, those are the only papers that you ever

saw Mr. Reddy sign at one time ?
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A. That is my recollection.

Q. Now, do you remember, Mr. Campbell, when

Mr. Holland Smith died ?

A. No, but it was a couple of years after this trans-

action, at least, I think.

Q. Do you remember when Mr. Ned Reddy diedf

A. It seems to me that Mr. Ned Reddy died within

a year after Mr. Pat, but I can't tell you the dates.

I could tell by the records here in the office. We have

the records, but from recollection, I can't tell. It

seems to me that he died within a year after his

brother.

Q. Now, you say that after the death of Holland

Smith, his widow presented a bill for a hundred dol-

lars in connection with the acknowledgments taken

in this case?

A. She brought a little book into the office in which

he had kept his charges, and she said, ^^Here is Hoi's

book"—we always called him Hoi. ^*Here is a hun-

dred dollars charge against you for things done in

the—for acknowledgments taken in the Reddy estate

—it was Reddy contract," and I gave her a hvmdred

dollars, that is, the firm gave her a hundred dollars.

Mind you, we keep our account with notaries just

like we do—like all offices do ; they charge everything

to the lawyers. She had in that book items charged

to Reddy contracts or deeds—Reddy contracts

—

something like that, by which we knew it was a charge

against the Reddy estate, and we paid it. Now, I

think I can give 3^ou that from Mr. Jacobs ' books, if

[311] you want it.
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Q. I believe you ma}^ get the date for us.

A. I will see if I can't get it.

Q. Xow, about how long after that trip you made

to the Almshouse with Mr. Smith to take Ned Reddy 's

acknowledgment, was it that you received this $5,000

payment from Mr. Benson? A. I can't tell you.

Q. Can you ascertain that date, Mr. Campbell?

A. Well, I don't know; maybe I can. (Sends for

account.)

Q. I believe you stated that the $500 payment was

made shortlv after that?

A. That is my recollection.

Q. Now, when was it that you received—or had the

conversation with Mr. N. E. Conklin, in which he in-

formed you that he had a man who w^ould pay $6 an

acre for the land ?

A. It was some time after the $250 had been given

to his mother, and it runs in my head that w^as just

—

you know how hazy those things must be—but it was

six months or such a matter, or maybe more.

Q. Six months or more after?

A. Yes. Now, I think, Mr. Davidson, if you will

look you will find a letter from me, addressed either

to Mrs. Mollie Conklin or Mr. N. E. Conklin, about

this subject, and about if Benson didn't come through

that they would have a right to void the contract or

something of that kind.

Mr. DAVIDSON.—I think I have a certified copy

of some depositions and I think there is a copy of

that letter shown.

The WITNESS.—See if there is not a copy of that
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letter in there.

Q. Mr. Campbell I will call your attention

to a copy of the testimony of Mrs. N. E. Conklin in

this case, referring to [312] Complainant's Ex-

hibit *'P," and you may examine that and state

whether or not that is the letter that you referred to

just a moment ago. (Handing transcript to Mr.

Campbell.)

The WITNESS.—I will state now that Edward A.

Reddy died April 21, 1901.

A. Yes, I wrote that letter.

Q. That is about the time that you say that you had

the conversation with Mr. N. E. Conklin in regard

to the man whom you say he stated would pay $6.00

an acre for the land?

A. I am not positive about that ; I presume so, but

it seems to me that this letter was one which was writ-

ten afterwards, and my recollection is that (reading),

'^but I would suggest that after you have been so

informed, you do not annoy your aunt Em. by a letter

of the character that yours of the 15th is." This let-

ter I wrote for Mrs. Reddy in answer, as I remember,

to some letter which they had written to Mrs. Reddy.

Now, I don't remember what that letter was.

Q. And you think that the conference then that

you refer to in regard to this disagreement between

Mrs. and Mr. Conklin and Mr. Benson w^as previous

to the date of this letter ?

A. Yes, sir; that was probably a continuation of

it, but I don't want to be bound by this statement.

Q. Now^, are you positive that that conversation
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took place in your office between yourself and Mr.

N. E. Conklin?

A. Oh, yes; the conversation I spoke about I am
satisfied did.

Q. Is it not a fact, Mr. Campbell, that this matter

was all carried on between yourself and Mr. Conklin

by letter and telegraph, Mr. Conklin being at that

time in Bakersfield, Cal. ?

A. There was correspondence, but my recollection

is that the first time 1 ever heard of their being able

to get $6 an acre for this land was by w^ord of mouth,

from Mr. Conklin, and my recollection is that that

time he went back to Bakersfield; it [313] may
have been he w^as just here at the time, but I am quite

positive he told me about being able to get $6 and

he may have written to me to the same effect. I don't

know.

Q. Now, Mr. Campbell, I will call your attention to

a letter in this case, marked Complainant's Exhibit

''0," as contained in the deposition of Mr. N. E.

Conklin in this case, and ask you to examine that let-

ter and state whether or not you wrote that letter.

A. (After examining.) Yes, sir.

Q. Now, the date of that letter is January 29, 1902,

is it not, Mr. Campbell ? A. Yes, sir.

Q. You may state whether or not the conversation

took place about the time you received that letter,

the conversation between yourself and Mr. Conklin.

A. My recollection would be that we had the con-

versation before.

Q. Before this letter?



vs, MoIUe Conklin, 345

(Deposition of J. C. Campbell.)

A. Before this letter, and that this correspondence

—my recollection is that he was going down to see

about the party and that would be my recollection

that this letter, this correspondence, followed our

previous talk about being able to get $6 and it was

that Benson was not paying for the land, and was

not getting the thing through.

Q. Now, did you have any correspondence with Mr.

55". E. Conklin between the time that vou have stated

that he informed you that he had a man w^ho would

pay $6 an acre for the land, and the time that you

had the conversation with him early in 1904?

A. My recollection is yes, but you put some words

into my mouth there; if I stated that Mr. Conklin

said he had a man that would give $6 an acre, I didn't

mean to convey the idea that [314] he said he had

a man w^ho had made an offer of $6 an acre, but a man
to whom he thought he could sell it for $6 an acre.

Q. Well, I don't know whether you answ^ered the

question as to whether there was any conversation

between yoa and Mr. Conklin between the conver-

isation you have just referred to and the one in the

early part of 1904 ?

A. I had this conversation about the man who

would give—whom he thought would give $6 an acre

—I don't want to be bound by the exact language

—

but the impression that he conveyed to me—I can't

give you the exact chronology of those conversations.

I have a conversation about $6 an acre; I had a

conversation with Mr. Conklin in which he said that

he had either gone to Washington himself or someone
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had gone for him and revoked or looked into revok-

ing the powers of attorney at Washington; and those

two conversations were before the conversation

which I had sometime in the early part of 1904,

because I have never had any conversation with Mr.

Conklin in any office except a legal conversation since

the conversation in 1904.

Q. So that you are positive that he informed you

that he had taken steps to revoke the powers of

attorney previous to the time you saw him in 1904.

A. That seems to me to be so. I don't remember

ever having any conversation with him of a personal

character since then.

Q. Now, was the A. R. Conklin estate matter in

vour office at the time, unsettled—at the time of the

death of Mr. Patrick Reddy ?

A. I am inclined to think so.

Q. When you state that there was a serious dis-

agreement between Mr. N. E. Conklin and Mr. Pat-

rick Reddy, how long was that disagreement prior

to the time of Mr. Patrick Reddy 's death? [315]

A. Well, I would say somewhere along about a

year.

Q. Sometime about a year?

A. Yes; I think so; I wouldn't want to be bound

by any dates. I remember that they did have—it

might have been longer. I think I could fix it

—

it was sometime—it was probably a year or so after

the final decision, as I remember it—no, it might

have been after Mr. Conklin 's father's death—I don't

remember the dates—the final decision in the Conk-
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lin-Broder case.

Q. You were one of the attorneys for Mr. Conklin

in the Conklin-Broder case, were you?

A. No, I was not. I will explain that to you this

way; I took some part in the trial of it. I came down

and joined the firm, or we made the firm of Reddy,

Campbell and Metson in October, 1889. At that time

the case was pending; it was Mr. Reddy 's case. I

went up with Mr. Reddy to Inyo County—for him

—

and assisted at the trial of the case. That case went

to the Supreme Court and was reversed, and then

it was tried a second time in Mono County, at which

time I took no part, and went to the Supreme Court

and was affirmed. I had no lot or part in it. If my
name appeared—I don't know that my name ap-

peared in the record—it may have—but I had noth-

ing whatever to do with it, except to assist Mr. Reddy

in the trial of one of these old cases.

Q. Now, Mr. Campbell, as I remember your direct

examination, you stated that you paid Mrs. Conklin

$2J50 for Mr. Benson.

A. Well, the check was made payable either to

myself or the firm, and we divided it between the two.

Q. Those are the only payments that were ever

made through your firm to Mrs. Conklin for Mr.

Benson *? A. Yes.

Q. That is for Mrs. Conklin? [316]

A. Yes, that is the only money that ever was paid

to Mrs. Conklin through us for Benson, or for any-

body else, that I know of, but there was some ten

or twelve thousand dollars paid to Mrs. Reddy on
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this claim after that time.

Q. Could you tell us, Mr. Campbell, what was the

full amount you received from Mr. Benson on this

Monache deal for Mrs. Conklin and Mrs. Reddy'?

A. I couldn't do it now, but I think I can tell you,

because it must be in one of Mrs. Reddy's accounts

to the Pi^obate Court. I didn't say—I don't mean

to myself, individually. The checks would come

to Mrs. Reddy, I think most of the checks came to

Mrs. Reddy; probably some came to me and some

came to the firm—I suppose whoever telephoned

about it. I don't remember that it came payable to

me, but I know Mrs. Reddy accounted for some ten

or twelve thousand dollars, or something like that.

I think the amount of money paid by Benson that

I have any knowledge of, I would say, in round num-

bers, was $15,000.

Q. Of that amount Mrs. Conklin received only

$2,750?

A. Yes, sir; she refused to receive any more; that

was the time when I was notified by Mr. Conklin

when this money matter came up.

Q. When were you notified that Mr. Conklin would

not receive any more money from Mr. Benson?

A. I don't remember.

Q. Who notified you?

A. I think it was Mr. Conklin, at the time he told

me about this Washington business; that is my recol-

lection.

Q. That is your recollection

—

The WITNESS.—Now, wait a minute. Maybe I
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may be mistaken about how the notification came to

me. It may be that [317] they notified Benson

and Benson notified me, but my present recollection

is that it was Mr. Conklin that told me.

Mr. DAVIDSON.—That will be all.

The WITNESS.—There is one thing that I forgot

to state, that I want to state now. It was in some

of the testimony which I read, which was taken, I

think, in Idaho, that certain papers were sent up to

the house of Mrs. Eeddy, I believe, and representa-

tions were made that they came from me or from

our office. If such was the fact, it was without any

knowledge or direction from me, or any of the office

that I can find out. I didn't know anything about

any papers ever being sent up to Mrs. Reddy or Mrs.

Conklin or anybody else to be signed, except those

when I went with Mr. Holland Smith out to get Ned

Reddy 's acknowledgment.

Q. If any papers were sent to Mrs. Mollie Conklin

and Mrs. Emily Redd}" in connection with the deal

for the Monache lands, they may have been sent by

Mr. Bernard, may they not?

A. They may have been sent by Mr. Bernard, but

I never sent them.

Q. Mr. Bernard was at that time employed in your

office?

A. Oh, yes; he has been ever since he was a little

bit of a boy, and he is here yet.

Mr. CAMPBELL.—I want to put in as a part of

the deposition the copies, of course, as the originals

were all burnt in the Clerk's office, the copies of the
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petition to the Court for Mrs. Reddy in relation to

this matter.

The same is marked bv the Xotarv, Defendants'

Exhibit "B," and is attached to this deposition.

At this time Mr. Campbell produces and reads in

evidence the following: [318]

^^ August 25, 1902.

Paid Mrs. Mary Smith $100 for Xotary fees as per

agreement in re surrender and exchange Monache

lands, Voucher Xo. 37—Vouchers filed in court and

burned."

(The further taking of the depositions in this case

was by consent adjourned until April 29, 1910, at

11 o'clock A. M. at the same place.) [319]

The witness J. C. CAMPBELL testified on redi-

rect examination as follows

:

The WITNESS.—Since we have been taking this

testimony I have examined the record in the case of

Mollie Conklin vs. Benson et al., in Modoc County:

I also have been shown by counsel certain letters

which passed between Mr. Conklin and myself and

Mr. Benson and myself, which clear up in my mind

and bring back to me particularly the transaction.

I never did represent Mollie Conklin in any of

these contracts. I never did have any conference or

agreement with Mr. Benson in relation to the sale of

the ]^Ionache lands except what was had in the pres-

ence of Mrs. Reddy, the first time, and Mrs. Conklin

and her son, as I have heretofore testified to. The

contract which I understood they agreed upon in my

office was, as I understand it, fully consummated at
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the last meeting there, which was after the explana-

tion by Benson that the lands were within the Gov-

ernment reservation, and it was the next thing to an

impossibility to sell them by reason of that, for the

reason of the fact that there was no particular mar-

ket value for lands within these reservations. The

Government assumed control of them in various

w^ays, the details of which I do not now remember,

but the ultimate agreement between the parties was

that they would deed the lands to the Government

of the United States; that there were to be powers

of attorney executed to select the lands in lieu of

the Monache lands, but there never was any agree-

ment in mv presence that the title was to pass out

of either the Reddy estate or Mrs. Conklin until those

lands were paid for. I never knew until during the

taking of this deposition that there had been a power

of attorney [320] executed by Mrs. Reddy or Ed.

Reddy giving to anyone the power to convey those

lands. My understanding of the agreement was that

when the lands came—when the titles were approved,

they would be approved in the name of the parties

who made the selections, that is, the Redd}^ estate,

or Mrs. Reddy and Ed. Reddy and Mrs. Conklin.

When those papers were approved, then they were

to make a conveyance of the properties and get their

money at the Angio-Californian Bank.

There was some talk with Benson that he didn't

have the money; that he would probably have to sell,

or something of that kind, but the title was never

to go out of these people until they were paid for. I

notice in my testimony here that there was something
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said about a power of attorney to sell ; that must be a

mistake; if I stated that, I was mistaken about it. I

never at that time had seen, or if I had seen I had

forgotten the correspondence which passed between

Mr. Conklin and myself. I am confident about the

powers of attorney, because I know if I had known
anything about a power of attorney, I never would

have permitted Mrs. Reddy, as executrix, or Ned
Redd}^ as executor to execute any power of attorney

which was absolutely, in my opinion, without any

authoritv, because an executor or executrix have no

power to delegate their trust to any person.

Mr. Cobban's name, nor any person's else name

was ever mentioned, that he should receive a power

of attorney to convey that land to anybody.

I had a general understanding, of course, that Ben-

son was going to sell the land, but nothing about the

title going out of these people until the money w^as

paid to them through the Anglo-Californian Bank.

That was the agreement. I never did [321] send

any paper of any kind or character, nor did I know

of any paper of any kind or character being sent

to either Mrs. Reddy 's house or the Savoy Hotel. If

that was done, it was done without my knowledge.

All papers that I knew anything about, after they

were prepared—and I didn't read them—were the

papers that were taken—I had my carriage—when I

took Holland Smith out to Mr. Ned Reddy and he

received them. They w^ere in a big bundle.

All the money that w^as paid to me by Mr. Benson

I understood was in advance on the contract. The
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$5,500—when Mrs. Reddy came down and wanted

some money and he sent me over the check. How
the $500.00 came into my possession, I am not pre-

pared to say, but I have here a list which was fur-

nished to the Reddy estate, which is incorrect in

relation to one item. I assume the balance of it is

correct; and I now state that the last sum of money—
and I am stating it from this statement—that was

paid, was paid on November 4, 1901, and it was $500.

There is another item in this letter which is incor-

rect, because it was a matter which was involved

in some Los Angeles matters not connected with the

Reddy estate at all, which is June 4, 1903, of a thou-

sand dollars paid to me, but it was not paid for the

Reddv estate. Mr. Benson knows that and I know
it.

The waA' this money was paid: Mrs. Reddy had no

particular money, and she would come down to the

office and want to know if I couldn't get som^ money

out of Benson, and I would generally, and almost

every time, or a great many times through the phone

call Mr. Benson, and ask him if he couldn't give Mrs.

Reddy some money, and my recollection is that the

universal statement I got from him was that the titles

had not as yet [322] been approved, but that he

would give Mrs. Reddy some money, and he did send

over some money. I don't understand how these

items come to be in the form in which they are,

because I have no recollection of that. The first

item that is here in the account rendered to Mr. Oat-

man, who afterwards became a member of the firm,
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but ^Yho was at all time a clerk in the office and has

charge of the probate matters, is as follows:

'^Moneys expended by John A. Benson in the

matter of certain lands situated in Tulare and Invo

Counties, California, known as the 'Monache Mead-
ows '

—

To Washington attorneys account of

listing lands $250

.

Taxes 305.45

Holland Smith, Notary 100.00"

Now, I paid that to Holland Smith. I may have

gotten the money from Benson for that purpose.

Then, it appears that there was something about

a lease, which I have a vague and indirect idea about,

but I can't remember what that is, whereby he cred-

its the Reddy estate for $500. There is something

about a lease of the property or something of the

kind, which leaves a balance of $155.44. Now, the

amounts in checks sent to me for Mrs. Reddy—and

I am not positive now^ whether these amounts, any

of them, involve the second $500.00, or not. I don't

believe they involve the first $5,000.00, because my
recollection is that that came in one check; nor am
I able to determine now why the amounts, as I said

before, are as they are.

The first amount appears to be September 25, 1900.

$608. Now, September 25, 1900, $608. Why it is two

checks, or why that is, I am not able to determine.

[323] October 4th, 1900, is $200.00; the 12th, $18.20;

the 19th, $200.00. Then that is all the money that

appears to have been paid in the year 1900. Then,.
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January 14, 1901, $500.00; March 9, 1901, $1,000.00;

March 16, 1901, $1,432.00; March 29, $1,000.00; June

18, $1,000.00; June 29, $1,000.00; July 5, '01, $500.00;

August 31st of the same year, $250.00; September 4,

$500.00; September 27, $1,500.00; November 4,

$500.00. Now, I have no independent recollection of

that, but when we came to make up the account.

(To Mr. Davidson.) Do you want to look at that?

(Handls to Mr. Davidson.) This last item there

when we came to make up the account, Mr. Oatman
got that.

When these parties left the office, or shortly after

that, I understood they were going out together, and

that the deeds to the Government of the United

States and the papers, that is, that the papers, the

only papers that had been the subject of any conver-

sation were to be prepared. Mr. Milton Bernard

was there; Holland Smith was there; Mr. Benson

was there and Mr. Conklin was there, and they all

went out together.

I did say that, in my opinion, Mrs. Reddy nor

Ned Eeddy could sign nothing unless the.y got the or-

der of the Probate Court. After that we w^ent to the

Probate Court and got [324] an order for Mrs.

Reddy which has been introduced in evidence; it was

to convey the lands to the Government of the United

States and accept lands in lieu thereof, but I had

never had any idea where the lands were going to be

situated, the lieu lands that were going to be ac-

cepted in lieu of the Monache lands, nor anything of

that kind. I did get that order and I did notify
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Benson. I did, however, learn this morning when

I went to look at the probate proceedings with Mr.

Oatman, that sometime since Mr. Cobban or Mr. Cob-

ban's lawyer, had informed him of these powers of

attorney, and that there was some litigation now

pending against the Reddy estate in relation to the

Monache lands, but Mr. Conklin never told me of a

power of attorne}^ to convey these selected lands.

Mrs. Reddy never told me, and Mrs. Mollie Conklin

never told me, and I never knew anything about that

until you produced that one here; and Mr. Conklin,

if I recollect correctly, when he spoke about the

revocation of powers of attorney in Washington,

didn't tell me that they were powers of attorney to

convey, but I understood that they were the powers

of attorney to select lieu lands and I was very much

surprised at the production of that power of attor-

ney here, so much so, that I have had a conference

with Mr. Metson, and if he follows my advice, we

will see what we can do towards getting those Reddy

estate lands in some shape where the Reddy estate

can get them.

I think that is all I can remember now.

Mr. DAVIDSON.—Q. Mr. Campbell, as I under-

stood, you did not understand that any powers of

attorney to convey the selected land were being dis-

cussed at the time of the consummation of the deal?

A. Absolutely not. I am positive there was no

discussion of any powers of attorney to pass the title

out of the hands of [325] the Reddy estate or Mrs.

Conklin until they got their money.
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Q. You understood they were simply surrendering

the base lands and that they were to retain the title to

the selected lands until they were paid for ?

A. That was the contract absolutely.

Q. Mr. Campbell when all these payments were

made as testified bv vou on account of monevs due

the Reddy estate did you understand that any of the

Monache land selections had been sold?

A. On the contrary ; I understood that Mr. Benson

was advancing the money on the contract. The con-

tract was that when the titles were approved the

money was to be paid. You will see by the letter

which was written me in December, I think, 1901,

that it was there stated that none of the approvals

had been made, and at the time that I had m}^ corres-

pondence with Mr. Conklin, wherein I said, '*We can

take this matter away from Benson," it was with the

thorough understanding that the title remained in

them and that Benson having failed to come through

with the money, that all they had to do was to sell to

some person else.

Q. And refuse to deliver title to any one to whom
he might sell selected lands, if he sold to someone

else?

A. That was my understanding. Furthermore,

Mr. Davidson, there was not anything, I am confi-

dent, said about any escrow. The understanding was

<liat when the lands were approved, they were to take

the conveyances to the Anglo-'Californian Bank and

get their money. There, I suppose, is where the ques-

tion of escrow came. Neither was there anything said

about Mr. Metson or myself preparing the deeds;
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whoever testified to that, in my opinion, is mistaken

about that. The deeds were to be prepared to the

Government of the United States. [326]

Q. Now, Mr. Campbell, if the facts in this case

show that all of the lands involved in this case, the

selected lands, have been transferred to Mr. R. M.

Cobban, by delivering to him the applications of

Mollie Conklin and the Reddys to select abstracts of

the Government, Abstracts of Title showing the con-

veyance of Monache lands to the United States and

pretended powers of attorney to sell the selected

lands prior previous to the 23d of July, 1901, did you

have any knowledge of such transactions?

A. No, sir.

Q. If it is shown that all the lands involved in this

case were attempted to be sold, the selected lands, by

Mr. Benson, to the defendant R. M. Cobban on or

previous to the 23d day of July, 1901, were you ever

informed of such sale or attempted sale ?

A. No, I never was informed of such sale or

attempted sale. I did know that Cobban had

—

through the Probate Court, through our probate

people, I think since the fire, since 1906—I don't

remember—maybe I did know that Cobban or

somebody else was advancing scmie claims to these

contracts, but I never did know that the lands had

been conveyed by a power of attorney, or that any

power of attorney to convey had been executed by

anybody until you showed me that power of attorney

here.

Q. Now, at the time of the consummation of the

deal for the surrender of the Monache lands, did Mr.
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Benson request the owners of the lands to furnish

him at the time any powers of attorney to sell the

selected lands ?

A. No, sir, not that I remember of ; but I am satis-

fied that it wasn't mentioned, because I am satisfied

that I wouldn't have consented to that, because they

couldn't give any powders of attorney—my people

—

[327]

Q. And you would not have consented for your

clients the Eeddvs, to turn this land over to Benson

absolutely until they were paid for the land?

A. No, and Benson didn't ask it.

Q. Now, you heard the testimony of Mr. Benson.

Mr. Benson, as I remember it, testified that after the

deeds to the Government surrendering the Monache

lands were delivered, that he thereafter procured

from your office the powders of attorney to make selec-

tions of land in lieu of the Monache lands, and powers

of attorney to make sales of the lands selected from

time to time as they were required in his business to

dispose of the lands. Is that true ?

A. Not to my knowledge. If he got any such

powers of attorney or any such powers of attorney

ever passed through my office, it was without my
knowledge or without my consent, or without any-

body's consent.

Mr. CAMPBELL.—(To Mr. Benson.) Do you

want to ask any questions, Mr. Benson?

Mr. BENSON.—I think the questions I w^as going

to ask have been covered by what you have stated. I

don't want to make any statement.

Mr. CAMPBELL.—As I understand it, after Mr.
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Conklin came back from Washington, after some

patents had been issued in the name of the Eeddy es-

tate, as I understood it that was the time Mr. Conklin

appeared in Judge Coffey's court as a friend of the

Court, not representing any of the parties^ and asked

Judge Coffey, after having served notice, as I remem-

ber, on our office—asked Judge Coffey to vacate this

order which permitted Mrs. Eeddy and Ned Eeddy

to convey lands to the United States, on the ground

that they couldn't convey lands [328] outside of

the State of California, or something of that kind,

and we didn't make any objection to it after we found

out exactly the condition. Judge Coft'ey said he had

no jurisdiction out of the State, and we all knew that.

Mr. Conklin and myself having got off wrong about

a misunderstanding of this thing—if he had ever

told me there was a power of attorney in the matter,

I would have understood it and we would never have

had any great amount of controversy; but we didn't

deny the right of the Judge to cancel this so-called

Probate Order.

Mr. DAVIDSON.—I understand that Mr. Benson

wants to ask a question.

Mr. BENSON.—(To Mr. Campbell.) Q. Did you

or did you not, after the validity of these titles, both

from the Eeddv estate and from the Conklins, became

in controversy, know of any proposition on my part,

or any communication made to you, or Mr. Conklin

wherein I offered, if the Eeddy estate would make a

direct deed as to the lands approved joining with the

Conklins in such deed that I would pay them a sum

sufficient to make up all the amounts that were due
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on the lands approved by the United States?

A. Well, in substance, I think that was talked

over. I know Mr. Conklin and his mother and his

sister—I don 't know whether you were present or not

—we had a conference about that ; but in substance

I know you have said that any time that the titles

w^ould be perfected that you would pay the amount of

the money. It always was my understanding from

you that the reason that the money had not been

forthcoming was that Mr. Conklin in Washington

had prevented the approval of the titles, or some-

thing of that kind. I know you and Mr. Metson

have had frequent conferences about the getting of

the title of the Reddv estate bv sale, or otherwise.

That is where I think now you [329] suggested

—

you correct me if I am wrong (to Mr. Conklin), is

not that where Cobban came in and made some objec-

tion to the sale, and didn't we file a petition on the

part of the Reddy estate to sell tlie lands, and is not

that the first time Mr. Cobban appeared by some at-

torney

—

Mr. CONKLIX.—Mr. Cushing.

Mr. CAMPBELL.—Yes, Mr. Cushing; that is the

firsrt time I ever knew of Mr. Cobban—when was

that?

Mr. CONKLIX.—There was a stipulation entered

into by Mr. Cobban and Mr. Oatman stating that

these powers of attorney when received were in

blank ; if I knew the date of that stipulation

—

Mr. CAMPBELL.—What I want to know is, was

it since the fire ? It must have been.

Mr. CONKLIN.—No, I think it was before the
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fire. I got a certified copy before the fire. I know

tlie records were burned in the fire.

Mr. CAMPBELL.—That the powers of attorney

were in blank ?

Mr. CONKLIN.—Yes.
Mr. CAMPBELL.—That is something I knew

nothing about.

Mr. CONKLIN.—Mr. Cobban's attorney stipu-

lated to that effect.

Mr. BENSON.—Q. If such an offer was made, did

not both parties owning tliese lands refuse to consider

it as a part and only agree to treat it as a whole ; that

is to say, the full price must be paid for all the lands

before any deeds or ratifications of transfers would

be delivered for any portion of it, notwithstanding

the money that had been paid or was to be paid.

Mr. CAMPBELL.—A. I know you didn't agree

on some details, but I am not prepared to swear

about that. I didn't know what the trouble between

you and Mr. Conklin was, but I [330] thought the

trouble between you and Mr. Metson was in relation

to interest. Mr. Metson demanded interest on the

payments that had not been made, and was not will-

ing to allow any interest on payments that had been

made the Eeddy estate. I think that was it, but the

details of that I don't remember much about. I do

remember that after the fire, and I think it was be-

fore this matter, that Mrs. Conklin and her son and

daughter were in my office, I think, with Mr. Sam
Leake, and there was some talk about you carrying

out the contract there, and then I think Mrs. Cole-

man and Mr. Metson had some conversation with you

;



vs, Mollie Conklin, 363

(Deposition of J. C. Campbell.)

but they didn't go through, and just what the details

of it was I am not able to say. I know they didn't

compromise or didn't settle.

Mr. DAVIDSON.—That is all.

Mr. BENSON.—I would like to ask one more

question, but I wouldn't like to do it without consul-

tation.

Mr. DAVIDSON.—Go ahead and consult.

Mr. CAMPBELL.—I will state this : That in the

conference between yourself and Mr. Metson and

any person else, talking about the difficulties between

yourself and the Reddy estate, I have always said,

and I say now, that you should get credit for the

amount of money which you paid to the Conklins and

the amount of money you paid to the Reddy estate.

Mr. BENSON.—The only statement I wish to

make is this, that according to the contention of both

parties I have yet received no perfect title to any of

the selected lands, and without recapitulating, I wish

to say that it is my understanding that the questions

that I propounded to Mr. Campbell just now should

be answered in the affirmative, and I would like to

have it considered in making this statement that the

[331] affirmative be true in relation thereto, to the

best of my understanding in the matter.

Mr. DAVIDSON.—Q. (To Mr. Benson.) So far

as you have testified to ?

Mr. BENSON.—A. Yes, so far as I have testified

to.

Mr. CAMPBELL.—I want to show by Mr. Met-

son that he never sent any papers up to Mrs. Reddy.

The fact is that Mr. Metson left for Nome before Mr.
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Reddv's death, and he didn't get back here until

November of that year, 1900, and he was only here a

very short time, and then went from here to Wash-
ington and went there for the session.

Mr. DAVIDSON.—As far as- that is concerned, we
will admit that Mr. Metson being in Nome, and was

absent during the period you state.

Mr. CAMPBELL.—Then you will admit he didn't

send

—

Mr. DAVIDSON.—Yes, we are willing to admit

that Mr. W. H. Metson did not send any papers to

Mrs. Reddy or Mrs. Conklin relating to the transfer

or any transfer or relinquishment of the Monache

lands, he being absent from the State of California

during the time that such papers purport to have

been executed.

Mr. CAMPBELL.—I can't get Bernard. I will

rest on what I have got. I won 't put him on the

stand.

Mr. DAVIDSON.—All right; that will complete

the taking here.

Mr. CAMPBELL.—I will say that if you will get

the Court to take my testimony orally up at Idaho,

I will come.

Mr. DAVIDSON.—I would prefer it.

Mr. CAMPBELL.—I will write to Mr. Frazer to-

day about that and I will also say that I told ^Ir.

Bolton that in the case at Modoc when this deposi-

tion of mine was taken, none of the letters were

shown to me ; and I told Mr. Bolton that if he [332]

wanted me up there, and it became necessary, that I

would go. I received no telegram. But had they
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shown me those letters and these things I would have
testified to those matters just as I did here, and I did
substantially, but there are one or two things here
that have been cleared up in my mind, as far as that
is concerned.

J. C. CAMPBELL.
Subscribed and sworn to before me this 3d day of

June, 1910.

[Seal] FLORA HALL,
Notary Public in and for the City and County of

San Francisco, State of California. [333]

[Deposition of James H. Lavenson, for Defendants.]

The witness, JAMES H. LAVENSON, being duly

sworn, testified as follows

:

Direct Examination.

Mr. CAMPBELL.—Q. How old are you?

A. 35 years.

Q. What is yuur business?

A. Secretary for John A. Benson.

Q. How^ long have you been connected wdth John

A. Benson in business ? A. For the past 19 years.

Q. Were you in the office of John A. Benson at the

time of this so-called Monache deal ? A. I w^as.

Q. Did you know generally of it 1

A. Yes, I knew^ generally of it.

Q. Do you know^ Mr. Norman E. Conklin?

A. I do.

Q. During the time that this matter w^as in the

office of John A. Benson, did you see Mr. Conklin

there? A. I did.

Q. Will you kindly state how^ many times ?
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A. To the best of my recollection I saw him there

two different times.

Q. Do you know what they were doing?

A. I know that Mr. Conklin brought in quite a

number of papers, some of them certificates of pur-

chase, and some of them were papers involved in the

proceedings connected with the Monache lands, and

there was also a large map upon which all of these

Monache lands were delineated by certain colors.

[334]

Q. Did you have any conversation with Mr. Conk-

lin yourself? A. Not that I remember,

Q. Did you know in his lifetime, Holland Smith,

the notary public ? A. I did
;
yes, sir.

Q. Did you at any time go to Holland Smith's

office for the purpose of getting any papers?

A. Yes.

Q. Did you obtain from the office of Holland

Smith any papers ?

A. I did ; I obtained a large roll of papers.

Q. Did you examine them? A. I did.

Q. Do you know what they were ?

A. To the best of my recollection they were deeds

to the United States, conveying these Monache lands,

and while there may have been other papers, my
recollection points only to the deeds.

Q. Do you remember the date of that—I mean in

what year, or do you just remember generally?

A. I know it was in the year 1900, but as to the

specific date, I couldn't state.
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Cross-examination.

(By Mr. DAVIDSON.)
Q. Do you remember about the dates when you

saw Mr. Norman E. 'Conklin in the office of John A.

Benson ?

A. No, I couldn't state anv more than it was in the

year 1900.

Q. Was that before or after the time that you se-

cured the deeds from Mr. Holland Smith that you

have testified to^ [335]

A. I couldn't place it.

Q. Mr. Lavenson, are you acquainted with the

complainant, Mollie Conklin ?

A. Not that I know of.

Q. Do you have any recollection of having seen her

at any time ? A. No specific recollection.

Q. Do you say now to the best of your recollection

you have never seen Mollie Conklin?

A. Well, I wouldn't say to the best of my recollec-

tion I have not seen her, but I have no recollection of

having seen her.

Q. Mr. Lavenson, would you say now that there

were any other papers in the roll that you secured

from Mr. Holland Smith, the notary, except the

deeds for the Monache lands?

A. My specific recollection is of the deeds; but I

believe there were also other papers.

Q. What other papers, if you know ?

A. Well, my recollection points only to the deeds,

so I couldn't state the nature of the other papers.

Q. Did you see Mollie Conklin sign any of the
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papers which you secured at the office of Holland

Smith?

A. I have no recollection of having done so.

Mr. DAVIDSON.—That is all.

Mr. BENSON.—Q. Did you assist, or were you

called in consultation in reference to the form of deed

that was to be given to the United States, conveying

these Monache lands?

A. I have no specific recollection; I know, as a gen-

eral rule, I was consulted about those things, but I

have no specific recollection in this case.

Q. Was it the general custom of the office in deal-

ing with Forest Reserves lands to buy the title out-

right? [336]

Mr. DAVIDSON.—We object to that as irrele-

vant, immaterial and incompetent, and not the

proper way of proving the custom; and for the fur-

ther reason that the custom of the office of John A.

Benson would not be binding upon the complainants

in this case, or either of them, and would not tend

to prove any of the material issues in this case.

A. It was never the custom to buy the lands out-

right.

Mr. BENSON.—That is all.

JAMES H. LAVENSON.

Subscribed and sworn to before me this 28th day

of May, 1910.

[Seal] FLORA HALL,
Notary Public in and for the City and County of

S'an Francisco, State of California.
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(At this time the further taking of the depositions

of the witnesses was continued until Monday, May 2,

at 10:30 A. M. at the same place.) [337]

[Deposition of Clara E. Glover, for Defendants.]

The witness, OLARA E. GLOVER, being first

duly sworn, testified as follows:

Direct Examination.

Mr. CAMPBELL.—Q. Will you kindly state

your name "? A. Clara E. Glover.

Q. You are over 21 years old, of course?

A. Yes, I am over 21.

Q. You know John A. Benson? A. Yes, sir.

Q. How long) have you been engaged with him in

business ?

A. Well, it is going on nearly thirty years.

Q. Did you know of this Monache business?

A. Yes, sir.

Q. In what capacity were you engaged in the Ben-

son office at the tim€ of the Monache negotiations?

A. Clerk.

Q. Do you know Mr. Norman E. Conklin?

A. Well, I have seen him; yes, I know him.

Q. During the time the negotiations about this

land, the Monache land, did you see Mr. Norman E.

Conklin in the office of John A. Benson?

A. Yes, sir.

Q. About how often?

A. Well, quite frequently for, I would say, ten

days or tw^o weeks.

Q. Do you know what they were doing?

A. Well, I couldn't say what Mr. Benson and he
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were doing, but I, myself, I worked vdih Mr. v,Conk-

lin some.

Q. And what did you do ?

A. We were checking maps; he had a large

tracting, and I [338] had little six-inch plats that

we were describing the land on.

Q. Describing the Monache land?

A. Yes, the Monache land.

Q. For what purpose?

A. Well, as I understood it, Mr. Benson was to

buy it, or had bought it at the time.

Q. Had bought the Monache lands?

A. The Monache lands, yes, sir.

Q. Did you understand from Mr. Conklin any of

the terms or conditions of the sale or purchase?

A. No, I did not.

Q. Do you know whether or not there were any

deeds prepared in that office at that time ?

A. Yes.

Q. What were the deeds?

A. Well, deeds to the United States; in fact, I

don't know but what he. and I worked on that be-

cause it was deeded in 40 's, 80 's and 240 acre tracts.

That is one of the things I was working on.

Q. Were there any powers of attorney to select

land in lieu of the Monache lands? A. Yes.

Q. Were there any other powers of attorney made

out there at that time ?

A. I couldn't say as to that positively.

Q. But what you were working at was the deeds

to the United States and powers of attorney to select
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land in lieu of the Monache lands ? A. Yes, sir.

Q. Do you know what was done with those deeds

and powers of attorney' to select lands'? [339]

A. Well, as I understood, they were to be sent

back to the parties, but as far as knowing what was

done with them

—

Q. You don't know?

A. I don't know, no, sir.

Cross-examination.

(Mr. DAVIDSON.)
Q. Miss Glover, you say you saw Mr. N. E. Conk-

lin for a period of about ten da3^s or two weeks ?

A. Yes, sir.

Q. During that period of time, how often was he

in Mr. Benson's office?

A. Well, there was a time when I think he was

there nearly every day.

Q. For about how many days?

A. Oh, I couldn't say; that was a long time ago.

Q. x\re you positive that he was in the office of

Mr. John A. Benson about that time oftener than

twice? A. During that time?

Q. Yes. A. Oh, yes, indeed; yes, sir.

Q. Are you positive that Mr. Conklin worked with

you in the preparation of any deeds to the Monache

lands?

A. Well, on the land that was to be described in the

deeds.

Q. Then, what you and Mr. Conklin were doing

was simply checking up the description of the lands

as shown in the maps? A. Yes.
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Q. He had no part in the preparation of any deeds

of the Monache lands, to your knowledge?

A. Xot that I know of; hut he knew that we were

working on them.

Q. Did he assist in the preparation of any powers

of attorney to select any lands in lieu of the Monache

lands, to [340] your knowledge?

A. Not that I know of.

Q. Had you ever known Mr. Conklin previous to

that time? A. I never had, no.

Q. Are you acquainted with Mollie Oonklin?

A. I am not.

O. Did you over see Mollie Conklin?

A. Well, I always understood that she came in

one day with him, in the office; I couldn't say that

it was Mrs. Conklin, but a lady dressed in mourning

came in with him—a card was sent in—I know it

was Mr. Conklin himself, and Mr. Benson was very

busy at the time. She was sitting in the room with

me, but didn't speak to me. She was dressed in

heavy mourning.

Q. Miss Glover, was that before or after the time

that you and Mr. Conklin were working, checking

up these descriptions?

A. Well, I think it was about that time, but I

couldn't say as to that. I would suppose it was that

time.

Q. If the person you saw at that time was not

Mollie Conklin did you ever, to your knowledge, see

Mollie Conklin? A. No.

Q. Did Mollie Conklin execute any instruments
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relating to the Monache lands or any lands selected

in lieu of the Monache lands in your presence, or

sign any papers '^

A. Well, I don't think so; I don't know; I don't

remember.

Q. Now, Miss Glover, about when was it that you

saw this lady wdth Mr. Conklin whom yon thought

was Mollie Conklin, the lady dressed in mourning'?

A. Well, I would say that it was at the time that

the deeds and papers were being prepared. [341]

Q. Well, now^ can you fix for us about the time that

these papers were being prepared, w^hen you saw

Mr. Conklin frequently?

A. Well, I couldn't say, only by hearing it talked

over here, that it was in September, 1900.

Q. Then, to the best of your recollection, this took

place in September, 1900? A. I would say so.

Q. Now, Miss Glover, were you present in Mr.

Benson's office when Mr. Conklin first came in with

this map 3^ou have testified in reference to?

A. I have no recollection of the first time.

Q. Do you know when he brought the map into Mr.

Benson's office? A. I couldn't say when; no.

Q. Were you there w^hen Mr. Conklin delivered

the maps and papers relating to the Monache lands,

do you know^?

A. Well, I remember them so well. I remember

seeing them in his hands and I remember looking

them over with him. There w^as a big package of

papers.

Q. Would you say that was the first time, the first
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time they were brought to the office, the time you

say you remember so distinctly ?

A. I couldn't say as to that.

Q. You couldn't say; but you are positive that Mr.

Conklin was in the office frequently during the

period of about ten days or two weeks?

A. Yes, sir.

Q. Was that from the time you first saw the map
in Mr. Benson's office? A. Yes. [342]

Q. Dating from the time the map was brought

into the office by Mr. Conklin ? A. Yes, sir.

Q. Miss Glover, are you positive that the deeds

were prepared at the time the maps were brought in

there, the time that you and Mr. Conklin, as you say,

were checking up the descriptions?

A. I couldn't be positive, but I think so.

Q. Now, then, if the deeds were not prepared at

the time that you and. Mr. Conklin were checking

up the descriptions, then Mr. Conklin would not be

present, according to your recollection, at the time

the deeds were prepared?

A. Well, I couldn't say as to that.

Q. Was Mr. Conklin in the office more than during

this one period, that is, at any regular intervals?

A. Oh, he was there frequently, Mr. Conklin was,

but, of course, I remember that one time particu-

larly; of course, he was there off and on.

Q. Was he there frequently after you had checked

up these descriptions?

A. I couldn't say as to that.

Q. Would you say he was there at any time within
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a year after you had compared these descriptions?

A. I would think so, but I couldn't be positive of

that.

Q. Was Mr. Conklin there during the preparation

of the deeds at any time?

A. Well, I couldn't say as to that, because they

were being prepared—they must have been—while

he and I were checking over the lands.

Q. Well, you state that simply because—you pre-

sume the deeds were being prepared, because you

were checking up the descriptions? [343]

A. Yes, sir.

Q. You have no independent recollection of the

preparation of the deeds ? A. No.

Q. Miss Glover, I hand you a paper marked Com-

plainant's Exhibit ^^W" for identification, and ask

you to examine that paper, and state whether or not

you know whose signature that is to that paper.

A. Well, it seems to be Mr. Benson's signature.

Q. Did you prepare that receipt, if you remember?

A. No, I did not.

Q. Was that a receipt, if you know, prepared in

the office of Mr. Benson, at the time that Mr. Conk-

lin brought in the papers, maps and patents?

A. Well, I couldn't say as to that.

Mr. DAVIDSON.—We offer in evidence the paper

marked Complainant's Exhibit ^'W" for identifica-

tion.

Mr. CAMPBELL.—Mr. Campbell has no objec-

tion.
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Mr. BENSON.—No objection here.

(The paper is in words and figures as follows:)

[Complainant^s Exhibit *^W.^^]

(Letter-head John A. Benson, 507 Montgomery

Street, San Francisco, Cal.)

'^July 11th, 1900.

RECEIVED OF N. E. CONKLIN Swamp Land

Patents aggregating 9280. acres, covering lands in

what is known as the ^Menacha Meadows,' in Tps.

19, 20 and 21 S., Rs. 34 and 35 E., M. D. M., and also

received map covering same tract. I receive these

Patents for the purpose of examination and com-

parison to ascertain the tracts for which Patents are

not on hand, and also to ascertain what portion, if

any, of said lands are not listed and patented by the

United States to the State of California.

(Signed) JOHN A. BENSON.'' [344]

Mr. DAVIDSON.—Q. Miss Glover, at the time

that you say you saw a lady in mourning in the office

of John A. Benson with Mr. Norman E. Conklin,

were any papers signed at that time by the lady*?

A. I couldn't say; she was inside with Mr. Benson.

Q. You did not see her sign any papers at that

time ?

A. Not that I remember of now; she may have

signed papers and I not remember it.

Q. Was this during the time that you were check-

ing up the descriptions of the land with Mr. Conk-

lin?

A. I would say it was about that time, but I

couldn't be positive of that.
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Mr. DAVIDSON.—That is all.

Mr. CA]\IPBELL.—Q. Did you know Mrs. Reddy,

Mrs. Emily Reddy '^

A. Was that Patrick Reddv's wife ^

Q. Yes. A. Yes, I knew Mrs. Reddy.

Q. Was this lady dressed in black, was that Mrs.

Reddy? A. I don't think so.

Q. Mrs. Reddy was rather large and had very

white hair.

A. Well, I had known her for quite a time, and I

think if it had been she, she would have spoken to

me.

CLARA E. GLOVER.
Subscribed and sworn to before me this 28th day of

May, 1910.

[Seal] FLORA HALL,
Notary Public in and for the City and County of San

Francisco, State of California. [345]

Friday morning, April 29, 1910, 11 o'clock A. M.

[Deposition of John A. Benson, for Defendants.]

JOHN A. BENSON, being first duly sworn, tes-

tified as foUow^s:

Direct Examination.

Mr. CAMPBELL.—Q. Kindly state your name.

A. John A. Benson.

Q. Where do you live? A. San Francisco.

Q. How long have you lived in San Francisco ?

A. Twenty-five years or more.

Q. Did you know in his lifetime, Patrick Reddy?

A. I did.
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Q. What, if any, relations existed between you and

Patrick up to the time of his death %

A. Attorney and client.

Q. How long had Patrick Eeddy been your at-

torney prior to his death?

A. I should say fifteen years or more.

Q. Were you cognizant of the formation of the

firm of Eeddy, Campbell & Metson? A. I was.

Q. Will you kindly state whether Mr. Eeddy was

your attorney prior to the formation of that firm?

A. He was. I remember that very distinctly.

Q. Do you know Mrs. Mollie Conklin?

A. I do.

Q. Do you know her son, N. E. Conklin ?

A. I do.

Q. Did you know in her lifetime, Emily M. Eeddy ?

A. I did. [346]

Q. Did you know Mr. Edward Eeddy?

A. I did.

Q. Did you know a certain tract of land, a portion

of which is the subject of this controversy, called

the Monache Tract, situate in (to Mr. Davidson) it

is in Inyo and Tulare counties, is it not, Mr. David-

son?

Mr. DAVIDSON.—Yes.
The WITNESS.—Yes.
Mr. CAMPBELL.—Q. Did you have any negotia-

tions, contracts or agreements with Patrick Eeddy
in relation to that land prior to his death?

Mr. DAVIDSON.—We object to that as incompe-
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tent, irrelevant and immaterial and not tending to

prove any of the issues in this case and that it is not

binding upon the complainant, Mollie Conklin.

Mr. CAMPBELL.—The purpose of the testimony

is to show the negotiations which led up to the agree-

ment between Mrs. Reddy, Edward Reddy and Mrs.

Mollie Conklin.

A. I had quite a number of conferences with Mr.

Reddy relating to the subject.

Q. Do you remember the last conference you had

prior to Mr. Reddy 's death?

A. Only in a general way.

Q. Do you remember the last conference you had

with him at his house on Pacific Avenue'?

A. I do, yes.

Q. Was Mrs. Emily M. Reddy present at that con-

ference! A. Yes, sir.

Q. Now, will you kindly state what took place be-

tween you and Mr. Patrick Reddy at that time in

relation to the Monache lands? [347]

Mr. DAVIDSON.—We object to that as incom-

petent, irrelevant and immaterial, and not tending

to prove any of the issues in this case, and for the

reason that any transactions between the witness

and Patrick Reddy would not be binding upon the

complainant, Mollie Conklin.

Mr. CAMPBELL.—It is to show what led up to

the final conference between the heirs of Patrick

Reddy and Mr. Benson.

Q. Kindly state.

A. He was anxious to dispose of the Monache lands
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and knew of the Forest Reserve Act, and wanted to

make some arrangement to have the lands put in

shape so that they could be transferred, and he stated

the price that he wanted those lands to bring, and I

told him I would try my best in view of our past

relations, to get that price for him, but I couldn't at

that time.

Q. What was that price *?

A. $4 an acre; but I could come very near it.

Q. Was there anything said between you and Mr.

Patrick Reddy about that time about reducing any

agreement between yourself and Mr. Reddy to writ-

ing?

Mr. DAVIDSON.—The same objection as to the

last question.

Mr. CAMPBELL.—The same purpose.

A. Well, he said that as soon as we could agree on

the price he wanted to see me again and see if we

couldn't enter into a full contract.

Q. Was there anything said about when he got able

to come do^\Ti to the office?

A. I don't remember whether he was to come down

to the office or whether I was to go back there and see

him again. He wanted to have another meeting

shortly in relation to the matter.

Q. Well, was that the last conference you had with

him prior to his death ? [348]

A. It was. I left the State then, if I remember

correctly, and didn't see him again during his litV-

time.

Q. It is a fact, is it not, that Mr. Reddy died quite
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suddenly? A. I understood so.

Q. Now, then, when did you next have anything

to do in relation to these Monache lands?

A. My recollection is that some time in the summer

of 1900, you called me up on the telephone and wanted

to know what could be done in relation to them, and

said Mrs. Reddy wanted to realize on them, and

wanted me to come up to the office and consult with

you.

Q. Did you come? A. I did.

Q. Who did you meet there the first time you

came ?

A. AVhy, I think yourself and Mrs. Reddy and I

think Mr. Metson was in and out. I am not sure

about that, because I didn't talk with him.

Q. What I want to know is, whether or nay at the

first conference Mrs. Mollie Conklin or Mr. N. E.

Conklin was present? A. I think not.

Q. Well, was there anything accomplished at the

time of the first conference, and if so, what?

Mr. DAVIDSON.—We object to that as incom-

petent, irrelevant and immaterial, and not tendin,a'

to prove any material issues in this case, and not

binding upon the complainant, Mollie Conklin.

Mr. CAMPBELL.—Very well
;
proceed, Mr. Ben-

son.

A. There was an arrangement made, and there was

an understanding had that Mrs. Conklin would be

sent for, when a meeting was to be had, and the mat-

ter was to be further discussed.

Q. Who had that understanding ? Who said any-
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thing about that? [349]

A. Well, I don't know as anybody said anything

about it, but I knew the condition of the title of the

land, she had a half interest in it, and any transac

tion couldn't be completed without her being con-

sulted, for the full interest.

Q. Did you have a second meeting? A. We did.

Q. Well, who were present at that second meeting ?

A. Mrs. Eeddv, Mrs. Conklin, vourself, mvself and

I think another lady, some relative; I don't remem-

ber her name.

Q. Was N. E. Conklin there at that second meet-

ing?

A. I think not. My recollection is he was not

there until the third meeting. He may have been.

The matters were not fully discussed to the best of

my recollection, at that time.

Q. Well, what is your recollection of what took

place at the second meeting?

A. Why, I think the arrangements were made to

meet again in a few days when they all could be

present and enter into the subject fully.

Q. Whom do you mean by all?

A. I think Mrs. Conklin said she wanted her son

present; that is my recollection. I may have it

mixed up.

Q. What did she say about her son being present,

for what purpose?

A. Well, I have already testified on this subject

and my mind is a little hazy as to the two meetings;

that is all.
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Q. Well, do you remember whether she said any-

thing about her son, wanting her son to be present ?

A. I think she did ; that is my recollection.

Q. What is your recollection as to what she said?

A. She said before doing anything, she would like

to haA^e him present. [350]

Q. Well, then, was there anything planned, accord-

ing to your recollection, at this second meeting?

A. I don't think there was, only a general discus-

sion; the ways and means were all to be discussed

fully with him, as I understood it. She said she

didn't understand the matter fully and wanted me to

discuss the whole matter.

Q. Was there a third meeting then?

A. There was; that is, if I am correct about the

second and don't get the two segregated in my mind;

it is a long time ago.

Q. AVell, was there a meeting between yourself and

Mrs. Reddy, Mrs. Conklin, Mr. Edward A. Reddy, at

which I was present and Norman E. Conklin w^as

present ?

A. There was. I am not so sure about Edward A.

Reddy being present at that time as later, but there

was a meeting, and I am positive about all the per-

sons except Edward A. Reddy.

Q. Was there any meeting at which Edward A.

Reddy was present?

A. I met him in your office. I don't remember him

being present with the other people.

Q. Well, now, at this last meeting, this meeting at

which Mr. Nomian Conklin, Mrs. Mollie Conklin,
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Mrs. Beddy, yourself and myself were present, what

took place?

A. I explained fully the nature of the transaction

and w^hat would have to be done to vest the title in

the United States in order that the Forest Reserve

land or Monache land, so-called, might be used for

the purpose of exchange and made available.

Q. Well, you say that you explained fully; what

did you say ? What did you explain to them? [351]

A. I said that the land would have first to be sur-

rendered to the United iStates by deed in convenient

parcels such as people would probably want to select,

40 's, 80 's, 160 's, etc. That there would have to be

an abstract of title furnished the United States fol-

lowing the deeds to the United States, and that there

would have to be applications to select land in lieu

of the land surrendered to accompany the deed and

abstract of title, and those selections and applications

would have to be signed, and there would also be

needed powers of attorney to select and powers of

attorney to transfer the land selected after it had

been approved by the United States.

Q. Did you explain that to Mrs. Conklin and Mrs.

Eeddy and Norman Conklin? A. I did.

Q. Now, then, what else took place at that meeting?

A. I spoke about the price and said that it was not

possible at that time for me to pay $4.00 an acre,

because I wasn't getting that, and that I thought at

least that I ought to be allowed five per cent commis-

sion for selling, or twenty cents, making the price

$3.80, to be paid upon approval of the selected land
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by the United States, and I think it was stated by

Mr. Campbell that he would like to have the money
paid through the Anglo-Californian Bank.

Q. Well, was that agreed uponl
A. That was agreed upon and Mr. Conklin brought

his papers to my office.

Q. Well, was there anything said at that time about

a written contract being prepared between the parties,

or was anything said about what papers were to be

prepared, and when, if you know? [352]

A. The papers that were to be prepared were de-

scribed fully and they were to be prepared imme-

diately, and Mr. Conklin was to call at my office and

bring his deed and I was to proceed with the prepara-

tion of the papers, and I agreed to furnish the ab-

stract of title, because that was a paper—^because the

title was considerably mixed up by reason of lis pen-

dens in the case of Broder, and I had considerable

difficulty in getting certified copies of the papers, by

reason of the suit having been in two counties

—

Q. Just a minute as to that. Do you remember

Holland Smith being present at that last meeting?

A. After we had talked a while you sent for Hol-

land Smith, and he came into one of your little side

rooms on Post Street in the Crocker Building.

Q. Did he come into the office there just about the

time the people were leaving, or before ?

A. Just about the time they were leaving.

Q. What was said to him about the preparation of

the papers, and what he should have to do in relation

thereto?
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A. It was agreed that he should acknowledge their

respective signatures to the papers ; and I have it in

my mind that he called again there at a subsequent

time after the papers were prepared, but that I am
not positive about.

Q. Now, then, did Mrs. Reddy and Mrs. Mollie

Conklin agree to accept the $3.80 an acre?

A. They did.

Q. Did they agree to the payments to be made

through the Anglo^Californian Bank upon the ap-

provals ?

A. Upon the approvals of the selected land and

the Abstract of Title and deeds which were sur-

rendered to the United States. [353]

Q. Now, then, what, if anything, did you do in re-

lation to obtaining an Abstract of Title to these

Monache lands?

A. I first investigated all the preliminary condi-

tions, titles, the suits and everything of that kind, and

got certified copies.

Q. Well, did you obtain an Abstract of Title?

A. I did.

Q. Who paid for it ? A.I did.

Q. Now, then, after you left the office, did you see

Mr. Norman Conklin any more ?

A. I did, several times.

Q. Did Mr. Conklin—did you see him on that day

at any place else? What I mean is, did you and Mr.

Conklin go to any place in relation to these papers

that day?

A. I can't say whether it was that day or shortly
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after, but it was about that time, we went to my office

507 Montgomery Street.

Q. Were these papers prepared by you?

A. The papers relating to the transfer of title to

the United States were prepared by me, yes, sir.

Q. Well, now, who was present when you were pre-

paring them? Who assisted you, if anyone, in the

preparation of these papers'?

A. Mr. Conklin and my clerks.

Q. Well, now, what part, if any, did Mr. Conklin

take in the preparation of these papers? Just state

fully.

A. He furnished a map on which the lands were

delineated, and the patents, and I think there were

several certificates of purchase for which patent was

not issued.

Q. Were patents procured on those, as you remem-

ber? A. Yes, sir.

Q. By w^hom? A. By myself.

Q. How many times was Mr. Conklin in your office

during the [354] preparation of the papers?

A. I can't say positively; a number of times, gen-

erally in the morning.

Q. More than once?

A. Yes, sir, and we had a great deal of discussion

relative to the form of deed that Avas to be made to

the United, and \>\ reason of the peculiar situation of

title—w^e talked the matter over and it was thought

best to get up a special form of deed for not only the

devisees conveying their interests but the adminis-

trators as well.
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Q. Was there anything said in this conversation by

any person—the conversation that you had in my
office in relation to what would be necessary to be

done before the administrators of the estate of Reddy
could sign the deed?

A. Yes, it was thought best, in fact, it was agreed

that an order of the Probate Court should be obtained

here.

Q. Xow, have you the form of the deed that w^as

prepared by you at the time Mr. Conklin was there?

A. I have not only a form but I have one of the

deeds that is not yet surrendered.

Q. Will you please produce it?

(The witness does so.)

Mr. CAMPBELL.—I will offer that in evidence in

connection with the testimony of Mr. Benson, and

ask to have it marked Defendants' Exhibit ^*A."

Mr. CAMPBELL.— (After discussion between

counsel.) I am prepared to prove the signature of

Emily M. Reddy and Edward A. Reddy and Caroline

S. Reddy. Is that the signature of Mollie Conklin?

[355]

Mr. DAVIDSON.—We are not prepared to admit

that that is the signature of Mollie Conklin, and for

the purpose of this deposition we will deny that it is

her signature.

Mr. CAMPBELL.—I oifer that in evidence.

(It is marked Defendants' Exhibit ^^A.")

Mr. DAVIDSON.—I object to the introduction of

the paper in evidence on the ground that it is incom-

petent, irrelevant and immaterial, and does not tend
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to prove any of the issues in this case, and for the

further reason that it does not relate to any of the

property in controversy in this action, and for the rea-

son that it is not shown that the paper offered in evi-

dence is the deed of the complainant, Mollie Conklin,

or that she ever signed or acknowledged or delivered

the same.

Mr. CAMPBELL.—We will prove it.

The WITNESS.—I hadn't finished that answer

yet.

This form of deed was discussed very fully be-

tween Mr. Conklin and myself, and he agreed that

that was in his opinion the only legal way the title of

the Eeddys could be devested and put in the United

States, taking that in connection with his mother's

title ; and he approved that form of deed.

Mr. CAMPBELL.—In connection with the testi-

mony of this witness, Mr. Davidson, I offer in evi-

dence the order of the Probate Court authorizing

the transfer of this property to be made.

(It is marked Defendants' Exhibit ^^B.")

Mr. DAVIDSON.—The complainant, Mollie Conk-

lin, objects to the offer of Defendants' Exhibit ''B"

on the ground that the same is incompetent, irrele-

vant and immaterial and does not prove or tend to

prove any of the issues in this case, and would not

affect in any manner, and is not binding upon the

complainant, Mollie Conklin, and for the further

reason that the said paper [356] referred to was

an order made by the Probate Court of the City and

Countv of San Francisco, State of California, with-
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out any jurisdiction and void on its face and for a

purpose not warranted by the law of the State of

California.

Mr. CAMPBELL.—It is offered on the question

of good faith. I understand this Bill of Complaint,

on the part of Mollie Conklin, charges defendant

Campbell and defendant Benson with fraud per-

petrated on her, and it is offered to show part of the

entire transaction, I understand that the allegation

in the complaint being that they didn't understand

the nature of the proceedings, and as a part of the

entire transaction this is offered.

Q. Were all the deeds that were prepared by you

and Mr. Conklin of a similar character to Exhibit

''A''?

A. They were identical, except in the description

of the land.

Q. Now, will you please state, if you know, about

how many of these deeds were prepared?

A. As nearly as I can remember, somewhere be-

tween thirty and fifty.

Q. Now, in the presence of Mr. Conklin, were any

other papers than the deeds prepared, any powers

of attorney or anything of that kind or character ?

A. They were shown to him, is my recollection, but

the form of the application and power of attorney

was not so distinctly different from the printed form

as to require much discussion as was the case with

the deed.

Q. After these papers were prepared, do you know

what was done with them?
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A. Thev were ffiven to Mr. Bernard in vour office

for signature and verification. [357]

Q. Were they sent to Mr. Bernard, or did you give

them to him, do you know?

A. I think they came down to the office after them.

Q. Well, then, were they returned to you?

A. They were at different times; not all at once.

Q. The papers that were returned to you were ac-

knowledged by whom?
A. Holland Smith, as I remember. There is some-

thing there that I ought to state in relation to these

deeds to make it clear.

Q. Well? .

A. Why, at the time of my talks with Mr. Reddy,

these Forest Reserve lands were exchangeable

—

Mr. DAVIDSON.— (Interrupting.) We object to

the statement of the witness and move to strike out

all that part already given as incompetent, irrele-

vant and immaterial and not tending to prove any

issue of the case and not binding upon the Complain-

ant, Mollie Conklin.

Mr. CAMPBELL.—Proceed.
Mr. DAVIDSON.—We object to the introduction

of any testimony along that line.

Mr. CAMPBELL.—Proceed.
The WITNESS.—(After answer being read to him

as follows: ^'Why, at the time of my talks with Mr.

Reddy those Forest Reserve lands were exchange-

able")—for any lands of the United States, sur-

veyed, or unsurveyed, open to Homestead entry.

The Act of June 6, 1900, becoming operative bv its
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terms October 1, 1900, prohibited the selection of un-

surveyed lands. It was thought advisable, there-

fore, to surrender these lands [358] to the United

States with the Abstracts of Title, as far as possible,

because, so far as they could be used in selecting

unsurveyed lands, they would, of course, be more
valuable; hence, it is my recollection that as soon as

that matter was made known to the Conklins at

Bakersfield, the deeds were all executed to the

United States. That is all I wanted to add here.

Q. Now, then, after the execution of these deeds,

and after this order of the Probate Court, w^hich is

in September, 1900, did you pay any money ?

A. I did.

Q. To whom did you pay the mone}^ and how?

A. I paid some checks to you in anticipation of ap-

provals that might come afterwards.

Q. Did you pay any money before any approvals

were made? A. I think I did.

Q. Do you remember how much?

A. I think $5,500.00.

Q. Have you the checks with which you paid it,

or were they destroyed in the fire?

A. No, they were destroyed in the fire.

Q. Have you any records in your office of any

papers that were not destroyed in the fire, in relation

to this matter?

A. No, except such fragments as I showed you

here, and possibly some similar papers.

Q. Now, then, the papers that came back to you

signed by these parties and acknowledged as you
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have stated, what were they? Enumerate them.

A. Deeds, applications for selection, which were

signed, but not acknowledged, powers of attorney

to select, which gave authority to make a new ap-

plication in case the first one proved ineffective; and

powers of attorney to sell after the [359] title

had been approved by the United States.

Q. During the entire negotiations in this entire

matter, who represented Mrs. Mollie Conklin?

A. As far as I know^, Mr. Conklin—N. E. Conklin.

Q. Did I, J. C. Campbell, in any conversation that

I had at any time with you, or with any of those

persons in your presence, purport to represent Mrs.

Conklin?

Mr. DAVIDSON.—We object to that as incompe-

tent, irrelevant and immaterial, not tending to prove

any of the issues in this case, and not the proper

way of proving the relation of attorney and client.

Mr. CAMPBELL.—Do you say that I am not

charged as having acted for her?

Mr. DAVIDSON.—My position is that your dec-

laration would not be admissible.

A. You did not.

Q. With whom did you understand you were deal-

ing when you were dealing with me? For whom was

I acting?

Mr. DAVIDSON.—We object to that as calling

for the conclusion of the witness.

A. For the Eeddy estate.

Q. Now, after these papers were signed, and after

you had paid this $5,500, did you have any conversa-

tion with Mr. Norman Conklin in relation to the
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powers of attorney being revoked and if so, when
was that conversation?

A. That I cannot remember positively, but it was

sometime afterwards
;
perhaps about two years, when

I first learned of the powers of attorney being re-

voked, I learned that objections were made to them

by him.

Q. Well, did you have any conversation with him

about that?'

A. I think he wrote me a formal letter relative

to it.

Q. Have you that letter? [360]

A. I have not.

Q. Where is it?

A. It was destroyed in the fire.

Q. Well, can you state the contents of it?

A. I think it is in the testimony here.

Mr. DAVIDSON.—Just a moment. I think we

have a copy of it.

Mr. CONKLIN.—I think my letter is in evidence.

Mr. DAVIDSON.—If we have it, I would prefer

that he examine it and see if that is the letter.

Mr. DAVIDSON.—(Referring to transcript of tes-

timony.) We will refer to that as Complainant Mol-

lie Conklin's Exhibit U-1, a part of the deposition of

Norman E. Conklin in this case. (Hands same to

Mr. Campbell.)

Mr. CAMPBELL.—Q. Does that appear to be a

copy of the letter which you received?

A. (After examining.) That is a copy of one let-

ter; yes.
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Q. Had you been notified before that time of the

revocation of the powers of attorney which had been

given you by Mrs. Mollie Conklin?

A. Not directly, but indirectly; yes.

Q. How long prior to the receipt of the letter, if

you know? A. Several months.

Q. After that, did you continue to pay an}' money

on these lands to Mrs. Eeddy?

Mr. DAVIDSOX.—We object to that as irrele-

vant, incompetent and immaterial, not binding upon

the complainant, Mollie Conklin.

A. I did not.

Q. What? [361]

A. My impression is that I did not. That is my
recollection.

Q. Had you paid any money to Mrs. Reddy before

that time? A. I had; yes.

Q. Do you know how much?

A. It was in the neighborhood of $10,000; I think

it was $10,400 and something.

Q. Was that paid as the titles were approved?

A. Generally speaking, it was paid faster—about

as they were approved; it was paid as requested.

Q. Were these applications, or any of them, ever

suspended by the Government?

A. Yes, I think they were all suspended in 1903.

Q. What month?

A. Why, directly, I think in November, 1903, but

indirectly and partially at various times in the dif-

ferent land districts where selections had been made.

I wouldn't state more positively offhand. Gener-
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ally speaking, however, I understood that much
earlier than that the approval of all the selections

involving this business had been suspended upon

complaint of Mr. Conklin, before the Interior De-

partment.

Q. Do you know how long before?

A. Why, I think at least a year before; perhaps

more.

Q. Did you in any of your dealings with Mollie

Conklin conceal from her the fact that she was mak-

ing powers of attorney to make lieu selections?

A. I did not. I fully explained it to Mr. Conklin

and to her in his presence.

Q. Did you send to her any blank powers of at-

torney to be signed, or were they all filled up when

they were signed? [362]

A. I think they were generally filled in with the

description of the land.

Q. Did you state to Mollie Conklin any fact in re-

lation to the manner or method by which this land

would have to be handled that was untrue?

A. Not to my knowledge, no, sir. I explained

everything fully as I understood it.

Q. Do you think of anything else that occurred

there?

A. Why, no, only that I occupy a double relation

here, and something might come out on direct exam-

ination

—

Mr. CAMPBELL.— (Interrupting.) A double re-

lation ; what do vou mean bv that ?

A. I mean that I am a witness on behalf of the
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various parties now, and I am a defendant also; that

is all that I mean.

Q. Well, have you anything that you desire to

state in behalf of any of them'?

A. I don't think of anything more, only, were any

other persons present at the time of the preparation

of these papers ?

Mr. CAMPBELL.—^Q. Oh, yes, who were present

at the time the papers were prepared by yourself

and Mr. Conklin, or prepared by you in his presence?

A. My clerk, Miss McGillan, Miss C. E. Glover and

a portion of the time, J. H. Lavenson.

At this point the taking of the deposition of the

witness John A. Benson adjourned until 2 o'clock

P. M. [363]

(Afternoon Session—2 o'clock, P. M.)

(The taking of the deposition of JOHN A. BEN-
SON resumed.)

Cross-examination.

Mr. DAVIDSON.—Q. Mr. Benson, when did you

first become acquainted with Mollie Conklin?

A. At Mr. Campbell's office, at the meeting there.

Q. About what time, what year ? A. 1900.

Q. About what time in 1900?

A. I think it was in the early summer or towards

the middle of the summer.

Q. You were acquainted with Patrick Reddy?
A. Yes, sir.

Q. How long did this meeting occur when you first

met Mrs. Mollie Conklin after the death of Patrick

Reddy?



398 R. M. Cobban et al.

(Deposition of John A. Benson.)

A. I should judge from two to three months.

Q. And that was the first time you liad ever met

the complainant, Mollie Conklin?

A. To the best of my recollection, yes, sir.

Q. Were 3^ou acquainted with Norman E. Conklin

previous to this time? A. I think not.

Q. Now, did you meet Norman E. Conklin the first

time that you met Mollie Conklin?

A. I may have, but my impression is that I did not.

Q. Your impression is that he was not present

at that first meeting?

A. There was some elderly lady present at the first

meeting, it might have been Mrs. Reddy's sister,

some elderly lady.

Q. Are you positive that Mollie Conklin was pres-

ent at the [364] second meeting in Mr. Campbell's

office after the death of Patrick Reddy?

A. I am not positive it was she, but it was some

elderly lady that came in with Mrs. Reddy.

Q. Then, as I understand, your testimony, after

the death of Patrick Reddy, you first had a meeting

at which yourself, Mrs. Reddy and Mr. Campbell

w^ere present. A. Yes, sir.

Q. At the next meeting there were present, Mr.

Campbell, Mrs. Reddy, yourself and some elderly

lady? A. Yes, sir.

Q. You are not positive that Mrs. Molly Conklin

was present at that meeting? A. I am not.

Q. Was Mrs. Norman E. Conklin present at that

second meeting? A. I think not.

Q. About when did the third meeting occur and
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who was present ?

A. In about, within a very few days afterwards.

Q. In about what month did that second meeting

occur?

A. In the fore part of the summer of 1900, as I

remember it.

Q. How long after the death of Patrick Reddy?

A. Somewhere from two to three months.

Q. Is it not a fact that meeting occurred on the

20th of August, 1900 ? A. 20th of August, 1900 ?

Q. Yes, sir.

A. I don't think it was as late as that; it might

have been.

Q. Well, would you say that the meeting occurred

in the month of August, 1900?

A. I wouldn't go so close as that on dates without

having something to refresh my memory, but I will

bring it down to the [365] middle of the summer

anyway.

Q. Now, at the second meeting—the third meet-

ing, who were present ?

A. Mr. Campbell, Mrs. Reddy, Mrs. Conklin, Mrs.

Mollie Conklin, and as I remember, N. E. Conklin.

Q. Was Mrs. Coleman present at the third meet-

ing? A. I rather think she was.

Q. Who informed you of this second meeting, that

is, there would be a meeting at the time the second

meeting was held?

A. My recollection is Mr. Campbell telephoned

me to come up.

Q. Did he tell you at the time he telephoned you
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what the pui*pose of the meeting was?

A. I think not; I think he said, ''Come up and talk

that matter over"

—

Q. (Interrupting.) You understood from his call

what matter was to be talked over, did you?

A. That is my impression.

Q. Yes. Now, who notified you of the intended

third meeting?

A. I think it was discussed at the second meeting.

I think also Mr. Campbell notified me.

Q. If it was discussed at the second meeting,

would you say that Mrs. Mollie Conklin was present

or, took any part in the discussion?

A. I would say not—the second time.

Q. The third meeting, you met at the request of

Mr. Campbell? A. All meetings

—

Q. (Intg.) All meetings were held at the request

of Mr. Campbell? A. At his suggestion. [366]

Q. Yes. Xow, was anyone else present at this

third meeting besides Mr. Campbell, Mrs, Reddy,

Mrs. Conklin, Mrs. Mollie Conklin, N. E. Conklin,

Mrs. Coleman and yourself?

A. I think Mr. Bernard was in and out of the room.

Q. What would you say as to whether or not Mr.

Bernard was present in the room during the time

the negotiations were taking place?

A. I think he was there part of the time.

Q. Xow, I understood you to say that at that time

you agreed to sell the lands for Mrs. Conklin and

Mrs. Reddy at $4.00 an acre, you to receive a com-

mission of five per cent; is that correct?
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A. Yes, sir.

Q. What steps, if any, did you request them to

take relative to the placing of the property in con-

dition to be transferred?

A. I suggested to them, as I stated in my main

testimony, \Yhat was necessary to be done, what pa-

pers were necessary to be drawn.

Q. What papers did you tell them, they would

have to execute *?

A. The deed to the United States, the applications

to the United States Land Office for land to be se-

lected in lieu of that surrendered
;
power of attorney

to locate and power of attorney to sell the lands se-

lected.

Q. I believe you stated that about between thirty

and fifty deeds were prepared for the purpose of

conveying this land to the United States Govern-

ment. Is that correct?

A. That is the best of my recollection.

Q. Who prepared those deeds? [367]

A. I had them prepared. I directed the prepara-

tion.

Q. They were prepared in your office, as a matter

of fact, were they not, Mr. Benson?

A. They were.

Q. And under your agreement, under the agree-

ment between yourself, Mrs. Reddy and Mollie

Conklin, who was to attend to the preparing of the

deeds, if any one? A. I was.

Q. You were also to attend to the preparation of

such other papers as were necessary to effect this
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purpose ? A. And also the abstract.

Q. And also the abstract. Now, Mr. Benson,

what agreement, if any, did you have at the time of

this third meeting as to what should be done with

the deedfe after they were prepared and executed?

A. I don't remember having any specific agree-

ment, except this, that I was to deliver them to them

for execution, and they w^ere to be sent to me as I

called for them.

Q. As you called for them? A. Yes, sir.

Q. Was there any agreement at that time as to

where the deeds or any papers should be left for

execution?

A. It was understood that they were to be taken

to Mr. Campbell's office and left with Mr. Bernard.

In fact, it was agreed

—

Q. (Interrupting.) Was there anything said at the

time that the papers should be left with Mr. Ber-

nard? That is, was there any specific person in Mr.

Campbell's office mentioned?

A. I think that was the direction from Mr. Camp-

bell or some one to have Mr. Bernard take charge of

the papers.

Q. Then, as a matter of fact, at that time, the

agreement was that the papers, after being executed,

should be returned [368] to Mr. Campbell's office,

and Mr. Campbell directed that they should be

turned over to Mr. Bernard to look after the details

of securing the execution and delivery. Is that cor-

rect?

A. I wouldn't go so far as to say what that was.
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because that was a matter that didn't concern me.

Q. Then you did understand, did you not, that

these papers were to be delivered at Mr. Campbell's

office, and that Mr. Bernard was to take charge of

the papers, according to the instructions given at that

time by Mr. Campbell ?

A. I don't know as to that detail, because there was

details between them that I didn't know

—

Q. Where w^as Mr. Bernard employed at that

time, Mr. Benson?

A. He was in Mr. Campbell's office.

Q. He had been in Mr. Campbell's office, had he

not, for a considerable period of time previous to this

meeting ? A. Ever since he was a small boy.

Q. And he has been continuously in Mr. Camp-

bell's office since that time, has he not?

A. To the best of my knowledge.

Q. Now, you say the deeds were to be delivered to

you as you called for them, after their execution?

Is that correct ?

A. That is my understanding.

Q. Now, with whom were these deeds to be left

after their execution and up to the time you called

for them? A. That I don't know.

Q. You don't know? A. No.

Q. As a matter of fact, you understood, did you

not, that 3'Ou were to call for those deeds at Mr.

Campbell's office as you wanted them?

A. I did, yes. [369]

Q. Yes. Now, what other papers were to be de-

livered and executed in addition to the deeds?

A. The applications to select and powers of attor-
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ney to select and sell.

Q. Xow, did I understand that the powers of at-

torney to select and sell were to be joint or separate

instrument ?

A. Separate instrument; the power of attorney to

select was simply made in case it became necessary

that a substitute application should be made.

Q. Xow, the applications to select, Mr. Benson, did

thev contain—I understand that thev contained a de-

scription of the land, the base land, released, or sur-

rendered to the Government?

A. That is correct, and authority to select other

land in lieu.

Q. But those applications for sale didn't have a de-

scription of the land to be selected in lieu of the first

land surrendered to the Government?

A. I don't think so; mv recollection is that thev

contained a description of the surrendered land and

authority to select other lands in lieu of that surren-

dered.

Q. Now, Mr. Benson, as a matter of fact, was it

not necessary that applications such as you say were

executed by Mrs. Conklin and the Eeddys—was it not

necessary for them to also contain, before filing with

the United States Land Office, a description of the

land sought to be selected in lieu of the land surren-

dered? A. Certainly.

Q. Is it not a fact that at the time the applications

were signed, they were signed in blank—that is, that

they were signed and left blank so far as the descrip-

tion of the lieu land [370] was concerned ?

A. In some cases it may have been so ; not so far as
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the lieu land was concerned, a description of the lieu

land, no, but the selected land; probably, yes.

Q. Is it not a fact, Mr. Benson, that the lieu lands

are the lands that were selected in lieu of the base

lands?

A. That depends on the nomenclature of the attor-

neys in different parts of the country, and the way
they considered it.

Q. Is not the term applied to transactions of this

kind by the United States Government in which they

treat the lands surrendered as base lands, and the

lands selected as lieu lands'?

A. Sometimes they do and sometimes they con-

sider the land that is surrendered as lieu land ; differ-

ent departments of the Government treat it differ-

ently.

Q. Then, I understand you to say—so there may
be no misunderstanding upon the matter—that the

applications as executed contained, each one of

them, a description of a part of the Monache lands

and recited that the lands therein described had been

surrendered to the Government, and it also was an

application to select other lands in lieu of the lands

surrendered, but that the selected lands, the descrip-

tions were not included at the time of their execu-

tion. Is that correct ?

A. I think the printed application itself would be

the best evidence.

Q. Have you one of those applications ?

A. I have copies of them, but I haven't any here.

Q. Could you procure those copies?

A. I might, or similar ones. If you really want
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the information, I can give it to you absolutely.

(At this point the taking of the deposition of the

witness was suspended on account of the absence of

Mr. Campbell from the [371] room.)

Mr. DAVIDSON.—Q. We had just been going

over the meetings, Mr. Campbell.

Mr. CAMPBELL.—Go ahead.

Mr. DAVIDSON.—Q. Now, Mr. Benson, I will

call your attention to an instrument appearing on

pages 24 and 25 of the separate answer of the defend-

ants R. M. Cobban and E. B. Weirick, individually

and as trustee, in this action. You may examine

this instrument and state whether or not that is in

substantially the same form as the application for

the selection of land wdiich you have testified with re-

gards to. (To Mr. Campbell.) We w^re just try-

ing to get an understanding, Mr. Campbell, as to

what the applications contained.

A. (After examining.) I do not think it is in the

same form.

Q. You don't think it is in the same form?

A. No, sir.

Q. Now% explain, please, in what different form

these applications were from the one to which your

attention has just been called.

A. Generally speaking, the applications

—

Q. (Interrupting.) Mr. Benson, I want to say

that I am asking you now^ not generally, but I am ask-

ing you as to the applications in the particular trans-

actions under consideration.

A. That is what I am talking about. Generally

speaking, the applications for land to be selected in
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lieu of the so-called Monache lands, were, as I re-

member, joint applications, and they were made by

Mollie Conklin on behalf of her undivided one-half

interest, and by Emily M. Eeddy and Edward A.

Eeddy respectively as administratrix and adminis-

trator of the estate of Patrick Reddy, deceased ; and

I am not certain but that the [372] fact of their

ownership as devisees was also included, but I am
positive of the other.

Q. Now, at the time these applications for the se-

lections w^ere executed and delivered by Mollie Conk-

lin and by Emily M. Reddy and Edward A. Reddy,

you may state whether or not they contained a de-

scription of the lands which were requested to be

selected—I mean now the specific tract—whether or

not the speecific tract to be selected was inserted in

each individual application '^

A. I can't state positively as to that but I am posi-

tive that the lieu land was described—that is the

Monache land.

Q. The Monache land. Then, at the time of exe-

cution you are positive that the Monache lands were

included—the description—in each separate applica-

tion'? A. Yes, sir.

Q. Now, when,—the way in which you handled the

Monache lands, when would you insert the descrip-

tion of the lands requested to be selected?

A. Whenever it became known.

Q. Whenever it became known what land to se-

lect? A. Yes, sir.

Q. And that became known after the applications

were delivered to you ?
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A. I can't say as to that; sometimes it might and

sometimes it might not.

Q. Now, during Avhat period were these deeds de-

livered to you, Mr. Benson ?

A. The deeds were all delivered to me, I think,

prior to October 1, 1900 ; I am not sure of that, but

that is my impression now, [373]

Q. You secured all those deeds at the office of Mr.

Campbell or from his office ?

A. I think so.

Q'. Now, when were the applications to select land

in lieu of the Monache lands delivered to you ?

A. At divers times.

Q. Well, during what period of time ?

A. During the preceding year, or two years.

Q. Then, when were the powers of attorney deliv-

ered to you?

A. I think the powers of attorney were delivered

the same time as the applications.

Q. Now, where did you secure, or who delivered

these applications and powers of attorney to you?

A. Mr. Bernard.

Q. From Mr. CampbeU's office?

A. I don't know as to that.

Q. Well, he was working in Mr. Campbell's office

at the time ? A. Yes, sir.

Q. Well, now, you are positive, are you, that these

applications and powers of attorney were not deliv-

ered to you at the same time as the deeds to the Gov-

ermnent for the Monache lands?

A. I am.

Q. You are positive of that? A. Yes, sir.
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Q. Now, have you a form or a copy of any of the

powers of attorney to make the selections that you

say were executed and delivered to you by Mollie

Conklin and Mrs. Reddv and Edward A. Reddv?
A. I don't know; I think I might find a form; if

not they were destroyed in the safe in the fire. [374]

Q. You may state whether or not those powers of

attorney to select contained a description of the sur-

rendered lands and a description of the lands to be

selected at the time they were delivered to you.

A. That I cannot state positively; sometimes they

did and sometimes probably they did not.

Q. You think sometimes they did and sometimes

they did not contain such a description?

A. They always, to the best of my recollection, had

a description of the Monache lands.

Q. And sometimes you say they had a description

of the lands to be selected ?

A. I think so.

Q. Do you remember the transaction of your sell-

ing some of these rights to select to one R. M. Cob-

ban, one of the defendants herein ?

A. I think I do.

Q. Well, are you positive that you remember the

transaction between yourself and Mr. R. M. Cobban?

A. In a general way, I do.

Q. Now, Mr. Benson, you sold to Mr. Cobban, did

you not, certain rights to select lands based upon the

Monache lands surrendered to the Government ?

A. Yes, sir.

Q. You may state whether or not the applications

to select land sold by you to Mr. Cobban contained a
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description of the lands to be selected at the time you

surrendered them to Mr. Cobban, or delivered them

to Mr. Cobban ?

A. I can't state positively as to that.

Q. Do you remember whether or not Mr. Cobban

when he would make application to you for some of

the Monache base land [375] selections—whether

he would also send you the description of the land

which he sought to select ?

A. I can't remember that.

Mr. CA^MPBELL.—I desire to object to that; it is

not cross-examination of anything the witness testi-

fied to in chief.

Mr. DAVIDSON.—The record, as I remember it,

shows that he was examined in regard to the powers

of attorney and applications.

Mr. CAMPBELL.—But nothing that he had to do

with Mr. Cobban.

Mr. DAVIDSON.—We are simply examining him

in regard to those powers of attorney and applica-

tions, and where they went to and where he got

them.

Mr. CAMPBELL.—It is not cross-examination,

and I object to it on that ground.

Q. Now, Mr. Benson, when the powers of attorney

to sell the land selected were delivered to you, you

may state whether or not they w^ere delivered at the

same time that the application was delivered to you.

A. I can't state positively as to that, but generally

speaking I think they were. I think the three papers

were all delivered at one time.

Q. As I understand it, the best of your recollection
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is that the deeds were delivered at one time and
thereafter the application to select, the power of at-

torney to select, and a power of attorney to sell the

lands selected, were all delivered in series at the same
time.

A. That is my recollection, generally speaking.

Of course, there were some exceptions.

Q. They were all delivered to you from the hands
of Mr. [376] Milton Bernard?

A. Kot directly from his hands. I think some-

times he brought them to my office and left them
there in my absence.

Q. But they were delivered to you, as I understand,

by Mr. Bernard? A. Yes, sir.

Q. Now, Mr. Benson, I will call your attention

particularly to powers of attorney to sell the selected

lands, and I will ask you whether or not those powers

of attorney at the time they were delivered to you

contained a description of the lands selected and

which were—purported to be the subject of the power

of sale under the powers of attorney?

A. I couldn't tell you without examining one of

those powers of attorney, whether it described any-

thing more than the Monache lands or not. I think

the authority ran in this way : To sell the lands that

may be selected in lieu of such and such lands de-

scribed in the application.

Q. Now, Mr. Benson, at the time the powers of at-

torney to sell selected lands were delivered to you,

you may state whether or not they contained the name

of the person constituted the attorney in fact, ap-

pointed the attorney in fact, under the powers of at-
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torney, as delivered to you.

Mr. CAMPBELL.—I object to that on the ground

it is not cross-examination.

A. I cannot state positively in every instance,

probably it did in some instances and perhaps it did

not in others.

Q. I will ask you in regard to the powers of attor-

ney delivered by you to Mr. Cobban, R. M. Cobban,

for the sale of lands selected in lieu of the Monache

lands and ask you whether or not the powers of at-

torney to sell, delivered to Mr. Cobban contained

[377] the name of Mr. Cobban as the attorney in

fact at the time they were delivered to you.

Mr. CAMPBELL.—I object to that; the witness

should be shown them.

A. I would think the power of attorney would be

the best evidence.

Mr. CAMPBELL.—This is not cross-examination.

Anything that took place with Mr. Cobban we have

nothing to do with nor we haven't asked him any-

thing about.

Mr. DAVIDSON.—I will ask that the question be

answered.

Mr. CAMPBELL.—I submit he had no right to

answer the question and I object to it on the ground

it is not cross-examination. The witness is asked

about a large number of papers and the papers are

not shown to him and I object on the further ground

that the powers of attorney are the best evidence.

Mr. DAVIDSON.—The same objection would be

applicable to all deeds he has been testifying to.

Mr. CAMPBELL.—That doesn't make any differ-
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ence whether it is applicable or not. This is an ob-

jection I am putting to this question.

Mr. DAVIDSON.—This is a matter that will have

to be threshed out and I insist that the witness an-

swer.

A. I should prefer to consult some of the papers.

Mr. CAMPBELL.—Q. Well, can you remember

until you do f A. Not positively, no, sir.

Mr. DAVIDSON.—Q. I hand you a power of at-

torney, dated February 13, 1901, purporting to be

signed by Mollie Conklin, Edward A. Reddy, admin-

istrator of the estate of Patrick Reddy, deceased,

Emily M. Reddy, administratrix of the estate of Pat-

rick Reddy, deceased, recorded in Book 2 of Powers

of Attorney, at page 353, of the records of Boise

County, Idaho, [378] the paper handed you being

a certified copy of a power of attorney, and I will ask

you whether or not that is one of the powers of at-

torney delivered to you by Mrs. Mollie Conklin,

Emilv M. Reddv and Edward A. Reddv, for the sale

of lands selected in lieu of Monache lands.

A. It is a copy and not an original, and does not

give me the means of determining as to the different

facts you requested me to answer. It does, however,

give me this : You showed me a power of attorney, or

rather an application, taken from the complaint, and

ask me if I identify that as a copy. I said I did not,

because it was only signed by Mollie Conklin in per-

son, and my recollection w^as that the powers of

attorney, application, and all papers were signed

iointly bv not onlv Mrs. Conklin but bv the adminis-
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tratrix of the estate of Patrick EeddT, as is the case

with this.

Q. I will ask you, Mr. Benson, whether or not the

copy of the application I show you, contains any sig-

nature or not, or whether it is simply a form ?

A. It is simply a form, but it is not the form that

was used in these cases ; and I see the name of Mollie

Conklin filled in here, which wouldn't be the case

with a blank form. I don't think that this form was

used at all in any of the applications with which I

had to do.

Q. Now, will you state that the power of attorney

shown you is not one of the powers of attorney deliv-

ered bv Mollie Conklin and the Reddvs to you for the

sale of selections in lieu of Monache lands?

Mr. CAMPBELL.—I shall object to that on the

ground it is incompetent, irrelevant and immaterial,

and it is a misnomer so far as the Reddys are con-

cerned. An administratrix and administrator can't

give a power of attorney. [379]

Mr. DAVIDSON.—He said they did.

The WITNESS.—I would prefer to have one of

the originals before answering the question.

Mr. CA^IPBELL.—Q. Have you any recollection

that is one or not? If you remember say so, and if

you don't remember say so.

A. It appears to be in general form, l3ut there are

certainly some irregularities in it that were not in

the original, some misspelling. I notice the word

^^acerage," presumably ^^ acreage" is meant; and

some other differences of that kind. Generally
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speaking, as I recollect, it is in substantially the same

form.

Q. I will ask you whether or not the original of

the power of attorney, of which you are shown a

certified copy, was one of the powders of attorney de-

livered to you by Mollie Conklin, Emily M. Reddy

and Edward A. Reddy, for the sale of selections

made in lieu of the Monache lands'?

A. To answer your question I should have to spar

with you a little, because none of those people ever

delivered any powers of attorney to me, except

through Mr. Bernard. This is in substance, as near

as I can remember, the form.

Q. I will ask you whether or not the original of

the powers of attorney of which you are shown a

certified copy was one of the powers of attorney de-

livered to you by Mr. Milton Bernard from Mollie

Conklin, Mrs. Emily M. Reddy and Edward A.

Reddy, for the sale of selections made in lieu of

Monache lands?

A.. To the best of my recollection.

Q. Now, then, was the original of this power of

attorney of which you are shown a certified copy,

at the time it w^as delivered to you, complete in the

same form in which it now appears [380] to be?

A. I do not know.

Q. I will ask you whether or not at the time that

Mr. Milton Bernard delivered the original of this

power of attorney shown you, the name ^'R. M. Cob-

ban" of Missoula, County of Missoula, State of Mon-

tana, was inserted therein as the attorney in fact
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appointed under the po^ye^? A. I do not know.

Q. I will ask you whether or not you inserted the

name of R. M. Cobban, as the attorney in fact in

the original of which this is a certified copy, after

it was delivered to you by Mr. Bernard?

Mr. CAMPBELL.—I object to the question on the

ground it is not proper cross-examination.

A. I don't think so.

Q. Did you insert the name of R. M. Cobban in

any of the powers of attorney delivered to you by

Mr. Bernard after they had been delivered to you?

Mr. CAMPBELL.—The same objection.

A. I don't think so.

Q. Will you state now whether or not the name

of R. M. Cobban was or appeared as the attorney

in fact in any of the powers of attorney delivered

to you by Mr. Bernard; which were afterwards de-

livered bv vou to Mr. Cobban, at the time vou de-

livered them to him?

A. I don't remember as to that.

Q. You say you did not insert Mr. Cobban's name

in any powers of attorney yourself?

A. I am confident that I did not. [381]

Q. What would be your best recollection as to

whether or not Mr. Cobban's name was in the powers

of attorney at the time they were delivered to you

by Mr. Bernard?

A. I have no recollection on that subject.

Q. Xo recollection whatever? A. Xo.

Q. Now, I will ask you when you prepared the ap-

plication for the selection of land in lieu of the
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Monache lands with reference to the time the deeds

of the Monache lands were prepared?

A. A short time after; probably consecutively.

Q. Were the deeds, the applications for selection

of lands, the power of attorney to make selection and

power of attorney to sell selections prepared con-

secutively at the same time?

A. They couldn't be prepared consecutively at the

same time.

Q. Well, were they prepared consecutively then?

A. Shortly following. I think the deeds were

prejjared first.

Q. Which were prepared next after the deeds?

A. I can't say as to that.

Q. Xow, after you prepared the deeds where were

they left by you prior to the time that they were

signed by the plaintiff Mollie Conklin and Mrs.

Reddy and Edward A. Reddy?

A. They were sent to Mr. Campbell's office.

Q. What was done with the applications, powers

of attorney to select, powers of attorney to sell selec-

tions, after they were prepared by you, and previous

to their execution?

A. They were sent to Mr. Campbell's office.

Q. As I understand you, the applications and the

two powers of attorney were delivered to you then

after their execution, as called for by you? [382]

A. That is what I testified to.

Q. Now, did you ever see Mrs. Mollie Conklin at

any time after the conference in the office of which

you have testified to, relative to the Monache lands?
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A. I am not positive as to that; my impression is

that I did.

Q. About when did you next see her, if you did

see her? A. I can't state as to that.

Q. Did you have any further conversation with

Mollie Conklin personally as to the Monache lands?

A. I can't remember any particular conversation.

Q. Were any of the applications to make selec-

tions, powers of attorney to make selections and

powders of attorney to sell lands selected executed

in your office b.y Mollie Conklin?

A. Not to my knowledge.

Q. Were any of them executed there by either

Emily M. Reddy or Edward A. Reddy ?

A. Not to my knowledge.

Q. Now% did you ever meet Norman E. Conklin

previous to the time of the conference at Mr. Camp-

bell's office when Mollie Conklin and Mrs. Reddy

were present?

A. Not that I remember at present.

Q. Now", when did Norman Conklin assist you in

the preparation of any deeds to the Monache lands?

A. Immediately following this third meeting.

Q. Immediatelv following?

A. It might have been a week or ten days.

Q. How long wTre you and Norman E. Conklin

at that time in conversation relative to the deeds to

be prepared for the Monache lands ?

A. Perhaps a week; perhaps not quite so long.

[383]
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Q. During that time where did you hold your con-

ference ?

A. In my office, 507 Montgomery Street, at a tall

desk that was in the alcove, on the corner of Sacra-

mento and Montgomery Streets.

Q. What part, if any, did Mr. Norman E. Conklin

take in the preparation of the deeds for the Monache

lands?

A. He brought the patents, the certificates of pur-

chase, and a large map that was spread out on my
desk, and I showed him the fomi of deed that I had

prepared, and we discussed it particularly as to di-

vesting the various owners of what title they had

or might have and giving it to the United States, and

he approved of the form.

Q. Was that all the part Mr. Conklin took in the

preparation of the deeds?

A. And we discussed the conditions antecedent to

the issuing of the title and lis pendens and the

Broder business

—

Q. Did you have more than one conference ?

A. Oh, yes, several.

Q. Covering, you say, a week or ten days?

A. I should think a week at least.

Q. Now, are you positive that you saw Mr. Nor-

man E. Conklin at any time within a year after the

conference in Mr. Campbell's office?

A. I am emphatically.

Q. You are emphatically. Now, is it not a fact

that Mr. Conklin left San Francisco for Bakersfield,

California, on the evening of the conference in Mr.
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Campbeirs office, and did not again visit the city of

San Francisco for more than one year?

A. I don't know anything about his movements;

I do know that during the pendency of these nego-

tiations Mr. Conklin did [384] repeatedly come

to my office and discuss these matters.

Q. You are positive that those discussions took

place after the meeting in Mr. Campbell's office?

A. It is my impression that they took place after-

wards. They might have been coincident with the

various meetings.

Q. And they may have been before? A. Yes.

Q. If they were before the meetings in Mr. Camp-

bell's office, would you have had a deed prepared, a

form of deed for this land?

A. After the first discussion and from the fact

that it was contemplated to make it, yes, I would.

Q. What part, if any, did Mr. Norman Conklin

take in the preparation of the applications to select

and powers of attorney to make selections and to

sell selections?

A. No particular part, only I showed him that in

so far as an application or power of attorney cover-

ing or conveying or dealing with the interests of

various people could be included in an application

similar in foim to that used bv the Department,

that was done.

Q. Now, at the time of the conference in Mi*.

Campbell's office, then what agreement, if any, was

there as to who should ])e created the attorney in

fact to sell the land selected?
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A. No agreement whatever.

Q. Nothing said as to who should be the attorney

in fact, was there? A. No.

Q. And what agreement, was there, if any, as to

who should be the attorney in fact to make the selec-

tions of land in lieu of Monache lands?

A. That was to be as occasion might require.

[385]

Q. Nothing was said as to who should act as the

attorney in fact for that purpose?

A. I don't think so.

Q. Was the name of R. M. Cobban mentioned as

attorney in fact or in any way connected with the

sale of the Monache lands at the time of the con-

ference in Mr. Campbell's office?

A. I am confident that it was not.

Q. Do you remember how much land you sold, how

much of the selected land or the right to select lands

you sold to R. M. Cobban?

Mr. CAMPBELL.—The question is objected to

on the ground it is not cross-examination.

A. I do not.

Q. Do you remember how much money, if any,

you received from Mr. R. M. Cobban from the sale

of lands selected in lieu of the Monache lands ?

Mr. CAMPBELL.—I object to that, and instruct

the witness that he need not answer, on the ground

it is not cross-examination, and has nothing what-

ever to do with this case.

Mr. DAVIDSON.—We insist the witness answer

the question.
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The WITNESS.—I will answer, with your per-

mission (to Mr. Campbell).

Mr. CA^IPBELL.—All right, if you want to an-

swer, go ahead.

A. I do not remember, because I sold Mr. Cobban

various other pieces of scrip at the same time, and

how much of the Monache scrip was used I can't re-

member at present at all.

Q. Mr. Benson, if I remember, you testified in re-

gard to having a conference with Mr. Pat Reddy

just previous to his death, and that immediately

after having the conference, you left the State.

About when did that conference take place and about

when did you leave the State after the conference?

[386]

A. My best impression would be that that con-

ference was in the spring of 1900; I won't say that

I left the State, but I left San Francisco, and was

absent at the time of his death.

Q. How long were you out of San Francisco at

that time? A. That I can't say.

Q. Now, at the time you had the conference in

Mr. Campbell's office, who sent for Holland Smith?

A. I do not know.

Q. What instruction, if any, was given Holland

Smith at that time as to his part in this transaction?

A. I do not know.

Q. Was there ami:hing said as to why Holland

Smith was sent for at that time ?

A. I don't remember in relation to that at all,

other than the fact that he was sent for.
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Q. You do not recall now who sent for him?

A. No.

Q. If you stated on your direct examination that

he was sent for by Mr. Campbell, was that a mis-

take?

A. If I stated by Mr. Campbell, I meant some one

in Mr. Campbell 's office. I use the generic term.

Q. Now, did you state on your direct examination

that you paid into Mr. Campbell's office during the

year 1903 the total sum of $10,400, the balance on

the Monache land deal ?

A. I said up to and including that year, that that

was my recollection.

Q. Did that amount of $10,400 include the $5,500

that you testify to? A. It did not.

Q. So that the total amount that you paid in on

the Monache lands would be $15,900. Is that cor-

rect, up to and including the year 1903? [387]

A. According to the best of my recollection.

Q. Do you remember about the date you made the

first payment on the Monache lands?

A. I do not.

Q. Have you any way by which you could refresh

your memory as to the date of that payment?
A. Only by looking at my check-book.

Q. Have you your check-book?

A. No, it is burned. Or by some papers in the

Reddy estate that you have already been shown.

Mr. DAVIDSON.—No, I think that statement is

to be furnished by Mr. Campbell later.

Mr. CAMPBELL.—Yes, I will furnish that later.
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Mr. DAVIDSON.—Q. Were the powers of at-

torney to select lieu lands, powers of attorney to sell

selected lands, acknowledged by Mollie Conklin at

the time the}^ were delivered to you?

A. I think so.

Q. Now, you say that you received notice of the

revocation of the power of attorney in the Monache

land matter by Mrs. Conklin ; when did you receive

the first notice, as near as you can remember?

A. A copy of letters here which you have shown

is the best e^ddence as to that.

Q. Was that the first notice you received?

A. The first direct notice that I can remember. I

had received information for a year or two previous.

Q. The letter. Complainant's Exhibit ^'U-1" is a

copy of the letter, as I imderstand, that was re-

ceived by you from Mr. N. E. Conklin or from Mollie

Conklin instead of N. E. Conklin, with reference to

the revocation of the powers of attorney. [388]

A. I remember the letter and I remember my im-

pression on receiving it.

Q. That letter is dated April 28th, 1903?

A. Yes, sir. Do you want to know what my im-

pression was?

Q. No, I don't care for your impression. Now,

you say for a year or two previous to this time you

had information that they were endeavoring to re-

voke these powers of attorney?

A. I said so, yes. Can I explain?

Q. From whom did you receive such information?

A. From various agents and people from different
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land offices, and I think from my attorney' in Wash-

ington—no, to particularly mth reference to the

revocation of the power of attorneys as with refer-

ence to dissatisfaction with the price received and

endeavoring to upset the title to the United States.

Q. Now, do I understand you to state now posi-

tively that you received all the papers in connection

with the Monache land from Mr. Bernard T

A. To the best of my recollection, yes, or through

his agency.

Q. Through his agency? By the agency of Mr.

BeiTiardI A. Yes.

Q. Now, Mr. Benson, were you a witness in the

case of Mollie Conklin, plaintiff, vs. John A. Ben-

son, Thomas B. Walker, Chester L. Hovey and

others, defendants, in the Superior Court of the State

of California, in and for the County of Modoc?

A. I was.

Q. I will call your attention to your deposition in

that case and ask you whether or not the question

was asked you: ''State what was said there, or the

substance of what was said there"—and to which

in reply you answered, ''I stated that at the utmost

the price at which land was selling was $4.00 [389]

an acre; that I couldn't make anything out of that;

that I should receive the commission that the real

estate dealers received, that is to say, five per cent

on sales, which would be twenty cents less than $4.00.

The matter was held in abeyance for some time, a

week or two, and I was informed by Mr. J. C. Camp-

bell that the offer had been accepted; that is to say
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that I explained at the time of the meeting with

all those people, the procedure that would have to

be entered into, the deed of the land to the United

States, the selection by the owners, and application

which would have to be made to select the land and

power of attorney to sell and convey." Will you

state whether or not that question was asked and

that answer given by you?

A. To the best of my recollection, yes, but I would

rather refer,

—

Mr. DAVIDSON.—That is a certified copy, Mr.

Benson, I am referring to.

Mr. BEXSOX.—I would rather take it from the

printed copy, because I can find it better.

Mr. DAVIDSOX.—Q. I asked you whether or not

you made the answer I have just repeated to you,

and you stated you preferred to examine the printed

copy, and I called your attention to the fact we were

showing you a certified copy.

A. (After examining.) I think I did; that is cor-

rect, ves, sir.
t.

Q. I will ask you whether or not this question w'as

asked you in the deposition just referred to: '^Sell

and convey what?" Answer: ^^The lands selected

in lieu of that surrendered. At the subsequent

meeting, about a week later, when this sale was con-

firmed, these matters were recapitulated and it was

agreed that I shovild pay for these lands as fast as

the title to the selected land was accepted by the

United States. I [390] made my arrangements

through Mr. Campbell; received the papers from
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him, and paid over whatever money I paid, to him.

generally speaking, in checks on the Anglo-Califor-

nian Bank." Was that question asked you and was

that answer given by you in your deposition?

A. Undoubtedly it was.

Q. Is that answer correct?

A. Substantially so. There is only one difference

I note. Here I testify that the papers were given to

me by Mr. Bernard; there by Mr. Campbell. By
Mr. Bernard I mean Mr. Campbell, and vice versa;

one was the agent of the other.

Q. When vou sav thev were delivered to vou bvV t/ • t eft
Mr. Bernard and Mr. Campbell, you mean the same

thing? A. Yes, sir.

Q. I will ask you whether or not in your deposi-

tion in the case of Mollie Conklin vs. John A. Ben-

son, Thomas B. Walker, Chester L. Hovey and

others, in the Superior Court of Modoc County,

State of California, this question was asked you:

"Q. State who, if any one, under these negotiations,

and afterwards the confirming of the arrangement,

was to attend to the execution of these papers, the

preparation of them and execution of them," and

whether or not in reply to that question you gave

the following answer: ^'I was to prepare them and

send them to Mr. Campbell's office for execution."

Is that correct? A. I think so.

Q. Was that question asked you and that answer

given? A. Undoubtedly.

Q. I will ask you whether or not in your deposi-

tion just shown you this question was asked you:
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done or said between yourself and Mr. N. E. Conk-

lin about the execution of these papers. That is, did

he know that the deeds and powers of attorney were

being executed?" Was that question asked you at

that time? A. I think so.

Q. I will ask you whether or not in reply to the

question just shown you, you gave the following an-

swer: ^^He knew that they were being prepared; so

far as any knowledge of their being executed, I am

unable to state. I think he came into mv office

after some of them had been executed and we dis-

cussed the matter of the abstract." Is that cor-

rect? Did you give that answer?

A. To the best of my recollection, yes.

Q. Now, did you ever explain the papers that

would be necessary to be executed to Mr. Norman

E. Conklin at any time after the meeting in Mr.

Campbell's office? A. I did.

Q. You explained them to him afterwards?

A. Yes.

Q. I will ask you whether or not in your deposi-

tion to which your attention has been already called,

the following question was asked you: ^' State

whether or not he knew [referring to Norman E.

Conklin] ^^the kind of papers which were being pre-

pared," to which you answered ''They were fully

explained by me in his presence." ''Question: Be-

fore they were executed or afterwards?" Answer.

*' Before they were prepared, in Mr. Campbell's

office. That is the time they were fully explained."
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Is that correct, and did you give that answer?

A. Undoubtedly I did.

Q. Is the answer as tliere given correct?

A. In substance yes; there was talk afterwards

and further explanation, but the general explana-

tion was at that time— [392]

Q. You say you afterwards explained the papers

fully to him, to Mr. Norman E. Conklin?

A. Yes, but the general, fullest explanation was

at the time in Mr. Campbell's office.

Mr. BENSON.—I would like to move that a copy

of this testimony be put in evidence here, this deposi-

tion.

Mr. DAVIDSON.—We won't resist that.

Mr. BENSON.—And marked Exhibit ^^C."

Mr. CAMPBELL.—That is a part of the re-exami-

nation, Mr. Benson; you have a right to have read

into the record any explanatory matters which are

put in there.

Mr. DAVIDSON.—Q. Now, Mr. Benson, I will ask

you whether or not, in your deposition heretofore

referred to, this qviestion was asked you: ^^ State

whether or not Mrs. Conklin, the plaintiff, ever made

any claim to you that she only understood that she

was to execute deeds," and your answer was: ^'She

made no representation at all. My dealings after

the transaction was accepted were with Mr. Camp-

bell."

Was that question asked and that answer given

by you? A. Yes.

Q. Is that correct?
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A. It would be correct if I could explain it.

Mr. CAMPBELL.—You have a right to.

The WITNESS.—Let me look at that. (After ex-

amining.) At the meeting when I explained the

deeds to the United States, abstracts of title and pa-

pers that would be necessary, the whole matter was

discussed at that time, and at no subsequent time

until after some communications from Mr. Conklin

did I understand that there was any claim made re-

garding the character of the various papers that en-

tered into the transaction other than I have already

explained. [393]

Q. Well, is it a fact, as stated in your answer, that

after the meeting in Mr. Campbeirs office, all of your

dealings were with Mr. Campbell?

A. That is right.

Q. Were the negotiations for the Monache land

proposition closed at the time you held a meeting

with the interested parties in Mr. Campbell's office,

or afterwards through Mr. Campbell?

A. Afterwards.

Q. Afterwards through Mr. Campbell?

A. Yes; afterwards I understood through Mr.

Campbell that the proposition had been accepted.

Q. Then, as I understand, the proposition was not

accepted at the time you had the meeting in the office

—Mr. Norman E. Conklin and Mrs. Mollie Conklin?

A. Not finallv.

Q. Did you mean the first or last meeting?

A. I meant the last meeting. It was generally

understood it was to be accepted, but afterwards I

w^as informed

—
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Mr. CAMPBELL.—(Interrupting.) Q. By whom I

A. By you; at least that is my former testimony.

I think that is all.

(At this time, the taking of the deposition of the

witness John A. Benson, was continued until to-

morrow, Saturday morning, at 10 o'clock A. M.)

Saturday, April 30, 1910—10 o'clock A. M.

Cross-examination of JOHN A. BENSON (Re-

sumed).

Mr. DAVIDSON.—Q. Mr. Benson, I understood

you to testify that after the meeting in Mr. Camp-

bell's office, and [394] after you had been in-

formed that the deal would be consummated along

the lines suggested that you had taken up the clear-

ing of the titles of the Monache lands ?

A. I think, upon reflection, that I have those

transactions in inverse order.

Q. Well, when did you do anything towards the

straightening up of the titles of the Monache lands

preparatory to abstracting the same ?

A. Sometime in mid-summer, probably July and

continuously, as I was requested by the Department

to furnish the certificates as to the fact that no suits

were pending.

Q. What, if anything, did you do in order to

straighten up the title to the Monache lands?

A. My impression is that I secured patents on

some certificates of purchase for which patents had

not been issued that I furnished certificates from
the County Clerks and County Recorders that there

were no actions or conflicting titles pending in their
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respective offices; and eventually, as it developed, I

took up the matter of suits in re Broder and lis

pendens that had been filed with the Clerk of the

courts in Inyo and Modoc County, the suits having

been transferred in one trial from Inyo to Mono
County.

Q. Mr. Benson, did you procure the entry of a

supplemental decree of distribution in the estate of

A. E. Conklin, deceased in relation to the Monache

lands, or any part of them ? A. I think not.

Q. Was one procured at that time at your sug-

gestion ?

A. Well, there was some paper in connection with

it procured, but just what that was, I don't remember

;

there probably was a certified copy of whatever

appeared on record in the court of the county

—

Q. I will ask you whether or not you have in your

possession [395] a certified copy of a supple-

mental decree of distribution entered in the estate

of A. R. Conklin, deceased, on or about the 11th

day of July, 1900 ?

A. I can't tell without examining my papers.

Mr. DAVIDSON.—I wish you would examine

them, those vou have with vou. I think among the

papers you showed me the other day, you showed

me that paper, Mr. Benson, and I would like to have

an opportunity to make another examination of it.

Mr. CAMPBELL.— (After some discussion.)

But I don't understand that this land belonged to

the estate of Conklin. ^ ^ ^ It was my under-

standing that A. R. Conklin during his lifetime

deeded these lands to Mollie Conklin.
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Mr. CONKLIN.—It was deeded back again to my
father.

Mr. CAMPBELL.—And that passed through his

estate ?

Mr. CONKLIN.—Yes.
Mr. CAMPBELL.—I never knew that.

(The witness after some discussion produces

paper.)

Mr. CAMPBELL.—Q. What is it ? Let me see it.

(The witness hands same to Mr. Campbell, who

examines it and passes same to Mr. Davidson.)

Mr. DAVIDSON.— (After examining.) I will

ask that this be marked Complainant's Exhibit *'V"

for identification.

(It is stipulated by and between the parties that a

certified copy of the paper referred to and marked

by the notary Complainant's Exhibit •'V" for identi-

fication may be attached to the deposition and made

a part thereof.)

Mr. DAVIDSON.—Mr. Benson, I hand you paper

marked Complainant's Exhibit ''V" for identi-

fication, being a certified copy of Amended Decree

in the matter of the Estate of Alvah E. Conklin,

deceased, in the Superior Court of the City and

[396] County of San Francisco, State of Cali-

fornia. You may examine the paper and state

whether or not that was one of the papers procured

by you in the straightening up of the title of the

Monache lands.

A. (After examining.) I cannot say in relation

to that other than I find it among my papers.

Q. You found it among your papers? A. Yes.
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Mr. DAVIDSON.—That is all, Mr. Benson.

Redirect Examination.

Mr. CAMPBELL.—Q. What does that date pur-

port to be ?

Mr. DAVIDSON.—July 11, 1901, Mr. Campbell.

Mr. CAMPBELL.—Q. Mr. Benson, did you pro-

cure this decree to be made?

A. I did not.

Q. You got a certified copy of a decree that was

made ?

A. I find it among my papers, and I simply take

it for granted it is what it shows on its face to be.

Q. Now, Mr. Benson, you stated on yesterday

that—I believe the language was that all your trans-

actions in relation to this matter were with Mr.

Campbell. What do you mean by that?

A. I mean so far as the Reddy interest is con-

cerned and that alone.

Q. The first interview you had was with Mrs.

Reddy and Mr. Campbell, was it not?

A. I think so.

Q. The second interview was with Mrs. Reddy and

Mrs. Conklin, Norman E. Conklin and Mr. Campbell;

there may have been some others present.

A. I know we had a general interview, and I think

that was the second interview. [397]

Q. Then, there was a third and last interview at

which Mrs. Reddy, Mrs. Conklin, Mr. Norman E.

Conklin and Edward A. Reddy at least were present,

was there not ?

A. To the best of my recollection, yes.
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Q. At that interview was it not agreed—were not

all the matters which those people were to do, and

the price at which you were to convey this land

agreed upon?

Mr. DAVIDSON.—We object to that question as

leading and suggestive.

A. They were.

Q. Now, was not this the agreement that was made

at that time: That the parties were to convey the

land to the United States, and execute a power of

attorney to select, and when those selections were

approved you were to pay for those lands through

the Anglo-Californian Bank?

A. That was the agreement ; there were also other

papers to be executed.

Q. Was there anything said about any other

papers to be executed at the time of that agreement ?

If so, what w^ere they ?

A. The application to select

—

Q. Was that a power to select ?

A. No, the power to select was only to supplement

the application to select in case it w^as lost and also

the power to sell.

Q. Was there anything said in any of those con-

versations about a power of attorney to sell the

property before these persons were paid for it ?

A. I don't remember that matter being mentioned

at all.

Q. Wasn't the agreement that when the titles

were approved you were to pay for them? [398]

A. It was.

Q. Was there any agreement that they were to
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credit you or give you any credit for any of these

titles at allf

A. I don't understand the question as you put it.

Q. Was any title to pass to you for these proper-

ties before they were paid forf

A. There was no statement made of that kind and

uo understandino- of that kind that 1 remember.

Q. Now, then, when you left with Mr. Conklin, Mr.

HoHand Smith and ^lilton Bernard, the papers were

to be prepared, were they not, the deeds to the

United States and the selection papers?

A. That arrangement, I think, was made at the

second meeting.

Q. At the second interview?

A. The second interview; and I want to correct

my (^ther testimony to this extent. I think all my
transactions with Mr. Conklin were before the last

interview.

Q. Now, then, was it not—at any rate, at which-

ever interview it was at which this agreement was

made, was not the only thing to be done a petition

to be tiled by the Reddy interests to procure the per-

mission of the Government of the United States?

A. That was one of the things required; if I can

examine Exhibit '
X,'" and take the dates, I can tell

you. (After examining.) Yes, sir, I think s-o.

Q. And when you stated yesterday that you re-

ceived a telephone from Mr. Campbell that every-

thing was all right, was not that telephone from Mr.

Campbell as to the fact that the Court had signed

the order permitting the Reddys to sign that deed?
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A. Yes, sir. [399]

Q. Now, this money which you paid, the $5,500

was paid before the approval of any of the titles, was
it not? A. I am positive it was.

Q. Was not all the money which you paid to the

Reddy estate paid, as you understand it, before there

was any title approved? In other words, did not

Mrs. Reddy, through myself, request you to put up

some money on the contract, and do not the papers

in the Reddy estate show moneys received on Benson

contract?

A. That is my recollection of it; I can answer you

further by referring to a letter.

Q. Go ahead.

A. I see in my letter of December 11, 1901, to you,

I said that ^'Up to the present date there has not

been a single location accepted by the Commissioner

of the General Land Office." That is in my mind

accentuated by the fact that these copies of the pro-

ceedings in the lis pendens case bear a date still sub-

sequent to this, my impression being then that the

Commissioner of the General Land Office had re-

quired proof that there were no suits or actions

pending in the courts of the different counties in

which the land was situated, and therefore, the lis

pendens proceedings, copies of them had been pro-

cured.

Q. You knew at the time you paid the money, other

than the $5,500, that that money was going to the

Reddy estate, did you not?

A. I understood so, particularly after Mr. Conklin
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has refused to receive any more money on account.

Q. You met Mrs. Redd^^ in my office after you

were informed that Mr. Conklin had refused to take

any more money, did you not, and did she not say

that she would take the money and go on with the

contract in so far as she was concerned? [400]

A. I know slie said she would go on with the con-

tract in so far as she was concerned; I couldn't state

positively as to all of that unless I examine the dates

on which Mr. Conklin notified me.

Q. That is right. Now, then, did you have any

other agreement or transaction with Mr. Campbell

other than that which took place at the three meet-

ings, or at the meetings in his office at which these

various parties were present, and in relation to the

contract ?

A. I did not save and except this: That Mr. Conk-

lin wanted to recede from the contract; he thought

he could get more money, and that matter was dis-

cussed at various times.

Q. I am talking about making a contract for the

sale of this property to you.

A. Nothing w^hatever.

Q. The money that was paid was sent over to my-

self or to the office of Campbell, Metson & Campbell,

was it? A. Yes, sir.

Q. And after the first $5,000.00, it was understood

that that money was to go to the Reddy estate. You
understood that?

A. The statement was made to that effect, yes, sir.

Q. Now, then, Mr. Benson, are you not mistaken
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in stating that you got all the papers from the office

of Campbell & Metson; in other words, did you not

send one of your clerks down to Holland Smith and

get a large bundle of papers from Holland Smith in

connection with this Reddy-Conklin matter?

A. Since my attention has been called to it by

Mr. Lavenson, yes, I did; but it was a matter of hear-

say from my clerks as to Milton's bringing the pa-

pers to the office; of my own [401] knowledge, I

don't know whether I ever received a single paper

individually or personally from Milton or not.

Q. All you know about the matter, then, is that

you sent the papers up to the office of Campbell, Met-

son & Campbell, and they were received at your

office again?

A. That is all I know about it.

Q. Save and except what you got from Mr. Laven-

son—from what Mr. Lavenson told you?

A. I remember sending him around to Holland

Smith after some papers, and judging from the pa-

pers that I have just examined and the date which

the deed bears, as compared with the date of the or-

der of Judge Coffey, I should infer that after receiv-

ing notice from j^ou of the issuance of the order by

Judge Coffey, that I immediately sent to Holland

Smith for the papers.

Q. Now, is there anything else you want to ex-

plain in relation to your testimony? I have been

asking you for myself. Now, if you want to make
any statement in your own behalf, do so.

A. Nothing further than that this is a matter of
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ten years old, and I haven't read the testimony taken

in the former cases, or hadn't at tlie time I testified;

and from two or three circumstances I am convinced

that I got the cart before the horse in this ; that my
talks with Mr. Conklin were previous to the final

meeting in your office when the contract was ratified.

I am inclined to this from thinking the matter over,

and from two or three things; one is the fact that

papers were presented and discussed and explained

to the notary at the meeting at which the agreement

was ratified, and the papers could not have been

prepared offhand; hence I am satisfied [402]

that the discussion with Mr. Conklin was previous

to that. I also have, since he called mv attention

to it, a hazy recollection of his making a statement

that he had to get through and go to Bakersfield.

Those things all lead me to believe that the two

transactions were in inverse order to which I testified

as regards time only.

Mr. CAMPBELL.—That is all, I think.

Recross-examination.

Mr. DAVIDSON.—Q. Now, as I understand, Mr.

Benson, you now say you had no conversation with

Mr. N. E. Conklin in regard to the preparation of any

deeds, or any other papers after the final talk, the

consummation of the deal, that is the contract.

A. I don't think I did.

Q. And that all your conferences with him were

previous to the time that an agreement had been

reached?

A. I am inclined to think from these facts in my
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mind that I was mistaken about that. There is one

thing further I would like to explain.

Mr. CAMPBELL.—Very well; go ahead.

Mr. BENSON.—I was shown in the complaint a

copy of an application to select in which Mollie

Conklin 's name appeared, and asked if that was not

a copy of the application sent out from my office to

Mr. Cobban. I replied that it was not because all

applications and all the papers were signed either

three or five fold; that is to say, that the three

parties participating, Mrs. Conklin, Emily M. Reddy

and Edward A. Reddy generally signed twice, once

as devisees and once as administrator or administra-

trix—administratrix or administrator. From that

fact, I [403] testified that that application was

not one of those received from the parties owning the

land, and when I testified in relation to receiving the

papers from Mr. Campbell, I meant that I received

the papers from Mr. Campbell on account of the

Reddy interest, but they were in Mr. Campbell's

custody because the signature of Mollie Conklin was

a component part of the respective papers.

Mr. DAVIDSON.—Q. Now, at the time that you

drew the deeds and powders of attorney, and appli-

cations to select lands in lieu of the Monache lands,

I believe you state now that Mr. Conklin was not in

conference with you during the preparation of those

papers.

A. Not at all ; he was in conference with me during

the preparation of those papers at my office,

Q. Were the papers prepared before or after the
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contract to convey was consummated?

A. Before is my memory.

Q. You say, now, that you were preparing the

papers for the transfer of the Monache lands before

there had been an agreement to sell them?

A. Before there had been a ratified agreement.

Q. Yes. Did you not state, Mr. Benson, in your

examination in chief that at the final meeting at

which the deal was ratified, that you explained to the

parties fully what papers would have to be prepared?

A. That must have been at the second meeting that

I made the full explanation; I also discussed the

details fully at the final meeting.

Q. Do you say now that you had two meetings

with Mr. X. E. Conklin with reference to this matter

in the office of Mr. Campbell? [404]

A. I won't say as to Mr. N. E. Conklin, but I will

say that Mr. N. E. Conklin came to my office many

times and discussed this matter.

Q. That was all previous to the ratification of the

deal? A. That is my recollection.

Q. Do you say now that you had two conferences

with Mollie Conklin in the office of Mr. Campbell at

or about or up to and including the time the deal was

ratified? A. That is my best recollection.

Q. Now, was Mr. Ned Reddy present at either one

of those meetings? A. I think he was.

Q. Are you positive ?

A. That is to the best of my recollection.

Q. Was Mrs. Coleman present?

A. Some elderly lady wearing black was present,

and I think it was Mrs. Coleman.
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Q. Was Ned Recldy present at the time in Mr.

CampbelPs office when Mr. N. E. Conklin was

present? A. I think that he was.

Q. If he was present at all during those confer-

ences, was he present at the time Mr. N. E. Conklin

was present ? A. I think he was.

Q. I will ask you whether or not in your deposition

in the case of Mollie Conklin, plaintiff, vs. John A.

Benson, Chester L. Hovey, and others, in the

Superior Court of Modoc County, in the State

of California, you gave the following answer:
'^ There w^as following that, perhaps a week or

more after my conversation with Mrs. Reddy and

Mr. Campbell, there was a meeting in Mr. Camp-

bell's office in the Crocker Building at which were

present Mr. N. E. Conklin, Mrs. Mollie Conklin,

Mrs. Reddy, J. C. Campbell, Milton Bernard, and

I think a Mrs. Coleman was present, and myself."

Did 3^ou give that answer? A. I did. [405]

Q. Is that true?

A. To the best of my recollection.

Q. Now, I will ask you whether or not in the same

deposition this question was asked you: ^^Q. Was
Ned Reddy present? A. My impression is that he

was not.'' Was that question asked and that answer

given by you at the time that deposition was taken ?

A. It was.

Q. Is that true?

A. As I have now testified, I cannot state posi-

tively whether he w^as or not.

Q. Now, Mr. Benson, I will call your attention to

a letter marked Complainant's Exhibit ^'N-l," pur-
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porting to be a letter from John A. Benson to the

Hon. J. C. Campbell, dated San Francisco, Cali-

fornia, December 11, 1901. You may examine that

letter and state whether or not that is a letter

written b}" you to Mr. Campbell, relating to the

Monache lands.

A. I prefer to see the original letter.

Mr. DAVIDSON.—The original is in evidence

and cannot be withdrawn. I will show you a copy

and you can compare it; it is the same letter that is

there, that you have shown me in the transcript.

Q. Examine Complainant's Exhibit '^N-1," and

state whether or not that is the letter written by you

to Mr. Campbell.

A. The letter itself is the best evidence. It is in

the case.

Mr. DAVIDSON.—Well, I insist that the witness

answer to the best of his recollection.

Mr. CAMPBELL.—Eead it and see.

The WITNESS.—I will answer that on the di-

rection of my attorney, but I still think the letter

is the best evidence, and it is in the case. I don't

think I should be called ux)on [406] to confirm or

deny any statements made in a typewritten docu-

ment

—

Mr. DAVIDSON.—The letter is certified to ; this

is certified to by the Examiner.

Mr. CAMPBELL.—I suggest you read the letter,

and if you have any recollection in regard to any-

thing about it, Mr. Benson, that you can so state.

The WITNESS.—Very well.

Mr. CAMPBELL.—Now, you are your own at-
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torney in this case. I can't direct you one way or

the other.

Mr. DAVIDSON.—I understand Mr. Campbell is

not appearing, so far as the record is concerned;

the record shows that you are appearing for your-

self.

Mr. DAVIDSON.—Q. I call your attention, Mr.

Benson, to the fact it shows that it is certified to by

the Examiner. That is the letter on page 43 (indi-

cating) .

A. (After examining.) The copies are not alike;

and I must say that I cannot see the purpose of ask-

ing a man to testify as to the correctness of a certified

copy which disagrees with the original, when the

original is in evidence.

Mr. CAMPBELL.—Q. Do you know whether or

not that is a copy of the letter which you wrote, is

the question ?

A. One thing is certain ; either one or the other of

these letters is not a literal copy, because they do

not agree.

Mr. DAVIDSON.—Q. In what respect, Mr.

Benson?

A. In the second line, in the Boise City copy, the

w^ord ^^you" does not appear.

Q. That is in the one that is shown you for identi-

fication ?

A. Yes, sir. On the 5th line 5th folio, the expres-

sion ''30 Stats, period, comma, "parenthesis 36 paren-

thesis, appears, while in the printed copy there is no

terminal ''s'' in the abbreviation which is apparently
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intended to mean Statutes. [407] I wouldn't be

this particular, or I wouldn't undertake to split

hairs in this way, were it not for the fact that I am
called upon to testify as to the identity or correctness

of a letter which is already in evidence. I will state,

however, that to the best of my recollection, and in

general terms, these letters express about what I

remember as writing at the time.

Q. Then, as a matter of fact, Mr. Benson, you did

write a letter to Mr. J. C. Campbell on the 11th day

of December, 1901, purporting to state, in general

terms, at least, and in substance, the same things

as stated in the letter marked Complainant's Exhibit

*'N-1," in this case?

A. I w^on't state as to the time without the letter.

Q. Mr. Benson, I will ask you whether or not, in

your deposition in the case in Modoc County, here-

tofore shown you, this question was asked you:

'* State whether or not there was ever any arrange-

ment or agreement between you and Mollie Conklin

about putting any papers in escrow" to which you

answered ^*No, there was not, because the negotia-

tions were concluded with Mr. Campbell when I was

not present." You can examine that, and state

whether or not the question was asked you and the

answer given.

A. (After examining.) I think I made that an-

swer.

Q. Now, Mr. Benson, at about what date, as near

as you can remember, was it that Mr. Conklin noti-

fied you that Mollie Conklin would not receive any



vs. MoUie ConkJin. 447

(Deposition of John A. Benson.)

more money on the Monache lands?

A. I cannot remember.

Q. Was it before or after the 11th day of Decem-

ber. 1901? A. I cannot state. [408]

Q. How was that notice given you, Mr. Benson?

A. By letter, is my recollection.

Q. Is it not a fact, Mr. Benson, that the first notice

vou received that Mrs. Conklin would not receive

any more money was the notice of the revocation of

the powers of attorney ?

Mr. CAMPBELL.—When you say ^'powers of

attorney,'' I understand there are two powers of

attorney.

Mr. DAVIDSON.—The revocation was to all pow-

ers of attorney, I think.

Mr. CAMPBELL.—But there are two powers of

attorney, as I understand it, one to select the lieu

lands; the other one, which you showed me, to convey,

I think.

Mr. DAVIDSON.—There were two sets.

The WITNESS.—I can't answer that without see-

ing copies of the letter.

Q. I will again show you Complainant's Exhibit

**U-1" and ask you whether or not that letter is a

copy of the letter you received notice that she would

not receive any more moneys on the Monache lands?

A. I think there are other letters previous to this.

Q. Have you those letters with you?

A. I have not.

Q. Have you those letters in your possession ?

A. I have not.
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Q. What has become of them?

A. They were destroyed in the fire.

Q. In the San Francisco fire? A. Yes.

Q. How long- previous to the letter Complainant's

Exhibit ^'U-l," were you notified that Mrs. Conklin

would accept no more money on the Monache lands?

[409]

A. I think there was a letter from Mr. Conklin

himself, and there were letters written to—one, I

think, to Mr. Metson, and some communications in

some way to the office to the effect that Mr. Conklin

was dissatisfied with the terms of the sale ; he thought

he could make more money out of it by selling to

someone else, and asking that the papers be taken

from me.

Q. Was tliat before or after the letter shown you

Complainant's Exhibit ''U-I"?

A. To the best of my recollection it was a consid-

erable time before. In reference to
'

' U-1, '

' I treated

it as somewhat of a burlesque. Do you want to know

why?

Q. Yes.

A. In that it stated impossibilities. I was asked

to restore the title in the condition in which I re-

ceived it. That w^as impossible, because tliere is no

law passed by the United States to reconvey lands of

this character for which it had received deeds which

had been placed on record.

Q. Now, Mr. Benson, I understood you to say that

the lands were to be paid for as the selections were ap-

proved. Is that correct—the selected lands were to
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be paid for as the lands selected were approved? Is

that true ?

A. That is my understanding of it
;
yes.

Q. I will ask you whether or not you sold any of

the rights to make selections of land in lieu of the

Monache lands for w^hich you received pay previous

to the time that the selections w^ere approved by the

United States Government ?

Mr. CAMPBELL.—I object to that on the ground

it is irrelevant, immaterial, incompetent and not

cross-examination. It has nothing to do whatever

with the contract with those people. I make that ob-

jection for Mr. Benson, not for myself, because he

[410] has not any lawyer here and he is on the wit-

ness-stand.

A. Conditioned upon the final ratification of the

title by the United States, yes.

Q. Is it not a fact, Mr. Benson, that in all of the

rights to make selections in lieu of Monache lands

surrendered, as you have testified to, to Mr. R. M.

Cobban, a codefendant in this case—did not Mr. Cob-

ban in all cases pay you the full purchase price for

the rights to make the selections previous to the time

that any application or powers of attorney or other

instruments were delivered to him, and previous to

the time that any application was made to select the

lands involved in this case'?

Mr. CAMPBELL.—The same objection made.

A. I think that he did.

Q. Is it not a fact that all papers to make selec-

tions delivered to Mr. Cobban were delivered in es-

<?row through different banks in San Francisco and
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Boise, Idaho ? A. I do not think so.

Q. Had you made any sales to Mr. R. M. Cobban

of any of the rights to select lands in lieu of the

Monache lands previous to the time that the letter

was written by you to Mr. Campbell on December 11,

1901? A. I cannot state as to the time.

Q. Did you not, as a matter of fact, Mr. Benson,

deliver to Mr. Cobban, all of the rights to make selec-

tions of lands involved in this case previous to De-

cember, 1901 ?

A. I cannot state as to the time.

Q. Would you say that you did not deliver and sell

all these rights to select land in lieu of the Monache

lands to Mr. Cobban previous to the 11th day of De-

cember, 1901? [411]

A. i can answer you more intelligently in relation

to that, when I consult some memorandum.

Q. When can you consult that memorandum, Mr.

Benson ? A. During the recess.

Mr. DAVIDSON.—Very well. I will ask that

Mr. Benson consult the memorandum. I will not

close my examination until he is prepared to make

an answer to the last question. That will be all the

cross-examination we will make of Mr. Benson until

he is prepared to answer the last question pro-

pounded to him.

(At this time, the further hearing of the deposi-

tion of John A. Benson was continued until Monday,

May 2d, 1910, at 10:30 o'clock, A. M.)

Monday, May 2d, 1910, 10 :30 A. M.

Cross-examination of JOHN A. BENSON Re^

sumed.
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Mr. DAVIDSON.—Q. Mr. Benson, during the re-

cess have you examined your memorandum so that

you are now prepared to answer the question as to

whether or not you have sold and delivered all of the

rights to select lands in lieu of the Monache lands,

to Mr. Cobban previous to December 11, 1901 ?

A. Basing my answer on the letter to Mr. Camp-

bell, a copy of which was produced here, and from

my conversation with my employees, etc., the best in-

formation that I can give is that a [412] portion

of these selections (so called) was sold before and

a portion after that letter was written. Just the

dates I can't give nor just the quantity.

Q. Mr. Benson, had you received the pay from Mr.

Cobban for the rights to select and deliver to him

previous to December 11, 1901 ?

A. For such as I delivered to him previous to that

time.

Mr. DAVIDSON.—I think that is all at present.

Mr. CAMPBELL.—(To Mr. Benson.) You say

3^ou want to explain something about that receipt?

Mr. BENSON.—There is one question that wasn't

brought out in reference to the perfection of the title

that that receipt calls to my mind. Shall I go right

ahead and explain it I

Mr. CAMPBELL.—Go ahead.

Mr. BENSON.—One reason whv selections

couldn't be approved earlier on portions of the land

was that the lands themselves were all patented to the

State of California and had not been listed by the

United States to the State of California, and I pro-
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cured that to be done by the employment of an attor-

ney in Washington, and it was a condition prerequi-

site to the acceptance of the title to the United States

;

and I also paid the taxes that were due.

Mr. CAMPBELL.—Is that all?

Mr. BENSON.—Yes.
Mr. CAMPBELL.—Q. How much did you pay for

listing those lands? A. I paid the attorney $250.

Q. How much taxes did you pay ?

A. About $350. [413]

Mr. DAVIDSON.—Q. Mr. Benson, do you re-

member having signed a receipt marked Complain-

ant's Exhibit ^^W"? (Hands same to witness.)

A. I recognize the receipt and admit that it is in

my handwriting.

Q. Well, now, was that receipt given about the time

that Mr. Conklin was checking up the descriptions

in your office, if you remember ?

A. I should say offhand, it was given at the time

of the first interview. The descriptions were quite

intricate and I think that Mr. Conklin, upon leaving

the office was requested to leave the papers in the

hands of Miss Glover; and before doing so, I think

this receipt was given.

Q. You say that the second interview, at which

this talk took place was about ten days or two weeks

afterwards, as I remember?

A. I know some interval intervened. I can't say

which it was.

Q. I mean the one that was held in Mr. Campbell "s

office at which you and Mr. Conklin and his motlier

were present, when you talked over the terms of the
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disposal of the Monache lands ?

A. It was sometime, I should say, after this and

before the final submission of the papers. [414]

City and County of San Francisco,

State of California,—ss.

I, Flora Hall, a Notary Public in and for the City

and County of San Francisco, State of California, do

hereby certify that the witnesses in the foregoing-

depositions named, to wit, Joseph C. Campbell, John

A. Benson, James H. Lavenson and Clara E. Glover,

were by me first duly sworn to testify the truth, the

whole truth and nothing but the truth ; that the depo-

sitions of said witnesses were taken pursuant to

stipulation hereunto annexed, at Eoom No. 514, Bal-

boa Building, San Francisco, Cal., commencing at 2

o'clock P. M. on Thursday, April 28th, 1910, to which

time the taking of said depositions had been duly and

regularly continued by consent of the parties.

That the testimony of said witnesses was taken

down in shorthand by me, and was afterwards by me

reduced to typewriting, and when completed, was

carefully read over by the witnesses, Joseph C. Camp-

bell, James H. Lavenson and Clara E. Glover, and

by them respectively corrected and subscribed in my
presence; the witness John A. Benson having diedbe-

fore his deposition was by him subscribed, his deposi-

tion is attached hereto unsigned, and I hereby certify

that the same is a full, true and correct copy from my
shorthand notes of the testimony given by said John

A. Benson on the taking of the said depositions.

IN WITNESS WHEREOF, I have hereunto set
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my hand and affixed my official seal at my office in the

City and County of San Francisco, State of Califor-

nia, this 9tli day of June, 1910.

[Seal] FLOEA HALL,
Notary Public in and for the City and County of San

Francisco, State of California. [415]

[Defendants' Exhibit ^'A.'']

KNOW ALL MEN BY THESE PRESENTS,
THAT, AVHEREAS, we, the undersigned, are the

owners of the land hereinafter described, included

within the limits of the Sierra Forest Reservation in

the State of California, which land we desire to re-

linquish to the United States, and select in lieu

thereof an equal quantity of vacant land open to set-

tlement, as provided by the Act of Congress of June

4, 1897; (30' Stat. 36).

NOW, THEREFORE, we, Mollie Conklin, a

widow, of Bakersfield, County of Kern, State of Cal-

ifornia and Edward A. Reddv of the Citv and

County of San Francisco, State of California, De-

visee under the Last Will and Testament of Patrick

Reddy, deceased, also Administrator of the Estate of

Patrick Reddy, deceased, and Emily M. Reddy of the

City and County of San Francisco, State of Califor-

nia, surviving wife and devisee under the Last Will

and Testament of Patrick Reddy, deceased, also Ad-

ministratrix of the Estate of Patrick Reddy, de-

ceased, do hereby release, remise, quit-claim, grant

and relinquish to the UNITED STATES OF
AMERICA, the said land, which is described as fol-

lows :
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The Xorthwest quarter of Southwest quarter

of Section Fifteen (15) in Township Seventeen

(17) South, Range Thirty-five (35) East, Mount

Diablo Meridian,

situated in the County of Inyo, State of California,

and containing Forty (40) acres, and w^e agree to ac-

cept in lieu thereof other land to be hereafter

selected by us, our assigns, or legal representatives,

equal in area to that herein relinquished

(Put in Inyo Co.

N. G. (

(Abstract [416]

WITNESS our hands this Nineteenth day of Sep-

tember, 1900.

MOLLIE CONKLIN.
EDWARD A. REDDY,

Devisee Under the Last Will and Testament of Pat-

rick Reddy, Deceased.

EMILY M. REDDY,
Surviving Wife and Devisee Under the Last Will

and Testament of Patrick Reddy, Deceased.

EDWARD A. REDDY,
Administrator of the Estate of Patrick Reddy, De-

ceased,

EMILY M. REDDY,
Administratrix of the Estate of Patrick Reddy, De-

ceased.

I, Emily M. Reddy, surviving wife of the said Pat-

rick Reddy do hereby consent and join with my late

husband 's estate in the foregoing conveyance, hereby

waiving and releasing my homestead, dower or other

right that I have or may hereafter acquire in and to
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the land above described.

Witness my hand the Nineteenth day of Septem-

ber, 1900.

EMILY M. REDDY.

I, Caroline S. Reddy, wife of the said Edward A.

Reddy, do hereby consent and join wdth my husband

in the foregoing conveyance, hereby waiving and re-

leasing any homestead, dowser or other right that I

may have or may hereafter acquire in and to the land

above described.

Witness my hand the Nineteenth day of Septem-

ber, 1900.

CAROLINE S. REDDY. [417]

State of California,

City and County of San Francisco,—ss.

On this Nineteenth day of September, one thou-

sand nine hundred, before me, Holland Smith, a

Notary Public in and for the said City and County

of San Francisco, personally appeared Mollie Conk-

lin, a widow, Edward A. Reddy, devisee under the

Last Will and Testament of Patrick Reddy, de-

ceased, and Administrator of the Estate of said Pat-

rick Reddy, Caroline S. Reddy, his wife, and Emily

M. Reddy, surviving wife, devisee under the last

Will and Testament of Patrick Reddy deceased, and

Administratrix of the Estate of said Patrick Reddy,

personally know^n to me to be the same persons whose

names are subscribed to the within instrument and

they duly acknow^ledged to me that they executed the

same.

IN WITNESS WHEREOF, I have hereunto set
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my hand and affixed m}" official seal the day and year

first above written.

[Seal] HOLLAND SMITH,
Notary Public in and for the Citv and County of San

Francisco, State of California.

Defendants' Exhibit ^^A." [418]

[Endorsed] : Defendants' Exhibit ^^A." P. Hall,

Notary Public, N. G. Pnt. in Deed to R. M. Cobban,

June 28-01. Deed. Mollie Conklin, Edward A.

Reddy and Emily M. Reddy to United States of

America. Dated Sept. 19, 1900. Relinquishment of

Land Within a Forest Reserye. Act June 4, 1897.

Recorded at Request of , this .... day

of , 190 . . .
. , at .... minutes past .... M.

in liber .... of Deeds, page , Re-

corder. By , Deputy. [419]

[Defendants^ Exhibit *'B.^^]

In the Superior Court of the City and County of San

Franciseo^ State of California,

In the Matter of the Estate of PATRICK REDDY,
Deceased.

On hearing the motion of J. C. Campbell, attorney

for Edward A. Reddy and Mrs. Emily M. Reddy, ad-

ministrator and administratrix of the estate of Pat-

rick Reddy, deceased, made upon the papers on file

and of record herein, and it appearing therefrom

that an order was made and entered in this court on

the 18th day of September, 1900, authorizing the sale

of certain lands hereinafter described, belonging to

said estate, for the purpose, therein stated; and it

further appearing that the sale thereof may be facil-
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itated by the surrender of said lands in exchange for

lieu lands, as provided for by an act of Congress,

therefore,

IT IS ORDERED, ADJUDGED AND DE-
CREED that said administrator and administratrix

be and they are hereby, authorized and empowered to

surrender to the United States of America the lands,

and the title thereto, hereinafter described, now be-

longing to and constituting a part of the estate of

said deceased, as a basis for a selection of other

lands, under the Act of elune 4th, 1897 (30 U. S.

Stat, at Large, p. 36), which provides as follows:

^^That in cases in wliich a tract covered by an un-

perfected bona fide claim or by a, patent is included

within the limits of a public forest reservation, the

settler or owner thereof may, if he desired to do so,

relinquish the tract to the Government, and may
select in lieu thereof a tract of vacant [420] land

open to settlement not exceeding in area the tract

covered by his claim or patent.

"

Which said selection or selections they are hereby

authorized and empowered to make.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that said administrator and ad-

ministratrix be and they are hereby authorized and

empowered to sell the lands which may be so selected

in lieu of the lands surrendered, and to give a deed

or deeds, good and sufficient in law, to vest the title

of the lands so selected, both present and that which

may be hereafter acquired, in the grantees who shall

become the purchasers under and by virtue of this

order of sale.
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Said lands hereinalx)ve referred to as now belong-

ing to and constituting a part of the estate of said de-

ceased, are described as follows: [421]

LIST OF PATENTED LANDS
OWNED BY

MOLLIE CONKLIN AND THE ESTATE OF
PATRICK EEDDY. DECEASED.

Location No. 2042, for the S. E. 14 of S. W. 14 of

Sec. 3 ; E. 1/0 of N. W. % and N. E. % of S. W. 14

of Sec. 10, T. 21 S., E. 34 E ; N. 1/2 of N. E. % and

S. E. 14 of N. E, 1^ of Sec. 10 ; E. 1/0 of N. W. % and

W. 1/2 of N. E. % of Sec. 30; T. 21 S., R. 35 E; S. E.

% of N. W. 14 and N. 1/2 of S. W. % of Sec. 32, T.

22 S., R. 35 E.; N. 1/2 of S. W. 1/4 of Sec. 22, T. 22

S., R. 36 E.; M. D. M. containing 640.00 acres.

Location No. 2043, for the S. 1/2 of N. W. 14 and

S. W. 14 of N. E. 14 of Sec. 36, T. 19 S., R. 34 E.

M. D. M. containing 120.00 acres.

Location No. 2044, for the S. 1/2 of S. W. 1/4 ; S. 1/2

of S. E. 14 and N. E. 1/4 of S. E. 1/4 of Sec. 14; E. 1/2

of S. E. 14 and S. 1/2 of N. E. 1/4 of Sec. 22; N. W.

14 of S. W. 1/4, S. E. 1/4 of S. W. 1/4, N. E. 1/4 of S. E.

1/4 and N. 1/2 of Sec. 23 ; N. W. % of N. E. % and

N. E. 14 of N. W. 14 of Sec. 26, and N. E. i/4 of N. E.

14 of Sec. 27, T. 17 S., R. 34 E., M. D. M. containing

920.00 acres.

Location No. 2045, for the S. 1/4 of N. W. 1/4, S. W.

1/4 of N. E. 1/4 and N. E. 1/4 of N. E. 1/4 of Sec. 33

;

N. 1/2 of N. W. 1/4 and N. W. 1/4 of N. E. 14 of Sec.

34, T. 17 S., R. 35 E. M. D. M. containing 280.00

acres.
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Location No. 2046, for the N. W. % of N. W. 14

of See. 11 ; E. % of N. E. 14 of Sec. 15 ; N. E. 1/4 of

S. W. 14 and W. 1/2 of N. W. 14 of Sec. 33, T. 19 S.,

E. 35 E., M. D. M. containing 240.00 acres.

Location No. 2047, for the E. 1/2 of S. E. i^, S. W.
14 of S. E. 14, and S. E. 14 of S. W. % of Sec. 13

;

W. y^ of S. E. 14 and S. W. % of Sec. 14; N. E. l^

of S. E. ]^ of Sec. 15 ; N. E. 14 of N. W. 14, N. y.> of

N. E. 1/4 and S. E.l^ of N. E.14 of Sec. 23 ; N. ^AA of

S. W. 1/1, N. 1/2 of S. E. 1^, W. 1/2 of N. E. % and

N. W. 14 of Sec. 24, T. 18 S., E. 34 E., N. 1/2 of S. W.
14 and S. W. 14 of S. W. i^ of Sec. 18 ; and N. W.
14 of S. W. 14 of Sec. 19, T. 18 S., E. 35 E., M. D. M.

containing 1120.00 acres.

Location No. 2048, for the N. 1/0 of S. E. 14, S. W.
14 of S. E. 14, N. 1/2 of S. W. 14 and S. E. % of S.

W. 14 of Sec. 34, T. 19 S., E. 35 E. ; N. E. % of N. E.

14 S. W. % of N. E. 14 and N. E. 14 of S. E. % of

Sec. 4 ; W. 1/2 of N. E. 14, E. 1/2 of N. W. % N. 1/2

of S. E. 1^, S. W. 1^ of S. E. 14, N. 1/2 of S. W. %
and S. E. 14 of S. W. i/4 of Sec. 3 ; S. E. 1/4 of N. W.

14, N. E. 1/4 of S. W. 14 and E. 1/2 of Sec. 10 ; S. 1/2

of N. W. 1/4 and S. W. 14 of Sec. 14; E. 1/2 of N. E.

14, E. 1/2 of S. E. 14 and S. W. 1/4 of S. E. l^ of Sec.

15; E. 1/2 of N. E. % of Sec. 20; W. 1/2 of N. W. 14,

S. E. 1/4 of N. W. 1^, S. 1/2 of N. E. 1/4, N. 1/2 of S. E.

14 and N. E. % of S. W. 14 of Sec. 21 ; S. 1/2 of N. W.

1^, N. E. 14 of N. W. 1/4 of Sec. 22 ; S. W. 1/4 of S. E.

14, E. 1/4 of S. W. 14, N. W. 14 of S. W. 1/4 and N. W.

1/4 of Sec. 23; W. 1/2 of N. E. 14, W. 1/2 of S. E. 14

and S. E. 14 of S. E. % of Sec. 26; N. W. i^ of N. E.
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J/4 of Sec. 35, T. 20 S., R. 35 E., M. D. M. containing

2680.00 acres.

Location No. 2049, for the S. W. 1/4 of N. E. 1/4

and N. W. % of S. E. % of Sec. 6, E. 1/2 of N. W. l^

and S. W. 14 of N. W. 14 of See. 7, T. 18 S., R. 34

E., M. D. M. containing 200.00 acres.

Location No. 2050, for the N. 1/2 of N. E. %, N. 1/2

of N. W. 14 and S. E. 1/4 of N. W. 14 of Sec. 28; N.

1/2 of N. E. 1/4, S. W. 14 of N. E. 14, S. 1/2 of N. W.
1/4 and N. 1/2 of S. W. % of Sec. 29; S. B. %, S. 1/2

of N. E. 14, E. 1/2 of S. W. l^ S. E. 1/4 of N. W. 14

of Sec. 30; W. 1/2 of N. E. 14, E. 1/2 of N. W. 14, E.

1/2 of S. W. 14 and S. W. 14 of S. W. 14 of Sec. 31,

T. 18 S., R. 35 E. ; and N. W. 1/4 of N. W. 14 of Sec.

6, T. 19 S., R. 35 E., M. D. M. containing 1160.00

acres. [422]

Location No. 2051, for the N. E. 14 of S. E. l^ of

Sec. 31 ; N. 1/2 of S. W. l^ N. W. % of S. E. % and

E. 1/2 of N. E. 1/4 of Sec. 32, T. 17 S., R. 85 E., M. D.

M. containing 240.00 acres.

Location No. 2079, for the N. 1/2 of N. E. 14 of

Sec. 9; S. W. % of N. W. 14 and N. 1/2 of S. W. %
of Sec. 15 ; S. E. 14, S. E. 14 of N. E. %, N. W. 14

of N. E. 14 and N. E. % of N. W. % of Sec. 16; N.

1/2 of N. E. 1/4 and E. 1/2 of N. W. % of Sec. 22, T.

17 S., R. 35 E., M. D. M. containing 640.00 acres.

Location No. 2081, for the E. 1/2 of S. E. % of Sec.

9, T. 21 S., R. 35 E., M. D. M. containing 80.00 acres.

Location No. 2082, for the S. 1/2 of S. E. % of Sec.

4, T. 17 S., R. 34 E., M. D. M. containing 80.00 acres.

Location No. 2088, for the S. E. 14 of S. W. 1/4 and

5. W. 14 of S. E. 14 of Sec. 17, and N. 1/2 of N. E.
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14 of See. 20, T. 22 S., R. 36 E., M. D. M. containing

160.00 acres.

Location No. 2084, for tlie E. 1/2 of N. E. % and

N. 1/2 of S. E. % of Sec. 16, T. 18 S., E. 34 E., M. D.

M. containing 160.00 acres.

Location No. 2085, for tlie E. 1/2 of S. E. 14 of Sec.

25, T. 19 S., R. 34 E., M. D. M. containing 80.00 acres.

Location No. 2199, for the N. 1/2 of S. W. 14, S. 1/2

of N. AV. 1/4, S. 1/0 of N. E. 1/4 and N. W. 1/4 of S. E.

1/4 of Sec. 11, T. 20 S., R. 34 E., M. D. M. containing

280.00 acres.

Location No. 2240, for the S. W. 14 of N. E. %, S.

E. % of N. W. %, W. 1/2 of S. E. l^ and N. E. l^ of

S. W. 14 of Sec. 36, T. 18 S., R. 35 E., M. D. M. con-

taining 200.00 acres. [423]

Done in open court this 19th day of September

A. D. 1900.

J. V. COFFEY,
Judge.

Office of the County Clerk of the City and County

of San Francisco.

I, Wm. A. Deane, County Clerk of the City and

County of San Francisco, and ex-officio Clerk of the

Superior Court thereof, do hereby certify the forego-

ing to be a full, true and correct copy of the Order

to Surrender Lands, etc., in the matter of the Estate

of Patrick Reddy, (Dec'd) now on file and of record

in mv office.
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Witness my hand and the seal of said court, this

19th day of Sept., A. D. 1900.

[Seal] AVM. A. DEAXE,
Clerk.

By V. F. Northrop,

Deputy Clerk.

[Endorsed] : Filed Sept. 19, 1900, Wm. A. Deane,

Clerk. By V. F. Northrop, Deputy Clerk. [424]

[Endorsed] : No. 23438 Dept. 9, In the Superior

Court of the City and County of San Francisco,

State of California. In the Matter of the Estate of

Patrick Eeddy, Deceased. Order. Due service of

within admitted this .... day of
,

1 , Attorney for Filed

, 1 , Clerk. By
,

Deputy Clerk. Eeddy, Campbell & Metson, At-

torneys for , Booms 116, 117, 118, 119, 120,

121, 122, Crocker Building, San Francisco, Cal.

2618. Recorded at the Request of Abstract Com-

pany, Sept. 20, 1900, at 5 min. past 3 o'clock, P. M.

in vol. 100 of Deeds, page 237, Tulare County

Records. J. 0. Thomas, Recorder. By W. S.

Hayes, Deputy Recorder. $3.10.

Defendants' Exhibit '^R." Flora Hall. Notary

Public. Recorded at the request of F. E. Densmore,

June 18th, 1901, at 31 minutes past 10 o'clock, A. M.

in Vol. E. 1 of Deeds, page 271, et seq. Records of

Invo Countv, Calif. J. E. Meronev, Recorder. Bv

Deputy Recorder. $3.10. [425]
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Complainants' Exhibit '*V/'

In the Superior Court of the State of California, in

and for the City and County of San Francisco.

In the Matter of the Estate of ALVAH RUSSELL
COXKLIN,

Deceased-

Amended Decree.

The petition of Mollie Conklin, executrix of the

last will and testament of Alvah Russell Conklin,

deceased, also the surviving wife of said deceased,

and also devisee under the said last will and testa-

ment, heretofore filed herein, praying for an amended

decree correcting descriptions of certain real estate

belonging to the estate of said deceased, and also for

distribution of the same to her as said sole devisee

under the terms of said last will and testament of

said deceased coming on regularly for hearing this

11th day of July, 1901, and it appearing to the Court

therefrom, that under the original decree an error

had been made in the description of the property

recited in the petition on file herein, whereby said

property was omitted from the decree of distribution

heretofore made; and it further appearing that said

property described therein is not newly discovered

assets belonging to the estate of said decedent, but

the same had been heretofore administered upon and

erroneously omitted from the said decree; and it

further appearing to the Court that the said Mollie

Conklin as sole devisee of the last will and testament
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of Alvah Russell Conklin, deceased, is entitled to the

said property.

NOW, THEREFORE, IT IS ORDERED, AD-
JUDGED AND DECREED that the said real es-

tate hereinafter described be, and the same is hereby

distributed to Mollie Conklin, surviving wife of said

decedent Alvah Russell Conklin—the said property

having been [426] erroneously omitted from the

decree heretofore mad-e on this 16th day of December,

1900.

An undivided one-half interest in all these certain

tract, pieces or parcels of land situate in the County

of Tulare, State of California, described as follows,

to wit

:

The south half of southeast quarter and south half

of southwest quarter of Section fourteen (14) in

township seventeen (17) south, Range thirty-four

(34) east; east half of northwest quarter of Section

seven (7) ; east half of southeast quarter and south-

west quarter of southeast quarter of section thirteen

(13) ; north half of northeast quarter of section

twenty-three (28) ; northeast quarter of southwest

quarter of section twenty-four (24) in township

eighteen (18) South, Range thirty-four (34) east;

north half of southwest quarter of section eighteen

(18) ; north half of northwest quarter of section

twenty-eight (28) and north half of northeast quar-

ter of section twenty-nine (29) in Township eighteen

(18) South, Range thirty-five (35) east; southwest

quarter of northeast quarter and south half of north-

west quarter of section thirty-six (36), in Township

nineteen (19) South, Range thirty-four (34) east,
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north half of southeast quarter and north half of

southwest quarter of section thirty-four (34) in

Township nineteen (19) south, Range thirty-five

(35) east; northeast quarter of southwest quarter of

section three (3), northeast quarter of southeast

quarter of section four (4); east half; southeast

quarter of northwest quarter and northeast quarter

of southwest quarter of section ten (10) ; east half

of northeast quarter, east half of southeast quarter

and southwest [427] quarter of southeast quarter

of section fifteen (15) ; east half of northeast quarter

of Section twenty (20) ; west half of northwest

quarter, southeast quarter of northwest quarter of

section twenty-one (21) ; south half of northwest

quarter of section twenty-two; northwest quarter;

east half of southwest quarter and southwest quarter

of southeast quarter of section twenty-three (23) in

Township twenty (20) south. Range thirty-five (35)

east; north half of northeast quarter of section ten

(10) in Township twenty-one (21) south. Range

thirty-five (35) East, Mount Diablo Meridian.

Dated July 11th, 1901.

F. H. DUNNE,
Judge of the Superior Court.

Endorsed: No. 19461—Dept. 9. In the Superior

Court of the City and County of San Francisco,

State of California. In the Matter of the Estate of

Alvah R. Conklin, Deceased. Amended Decree.

Campbell, Metson & Campbell, Attorneys for Peti-

tioner. Rooms 115, 116, 117, 118, 119, 120, 121, 122,

Crocker Building, San Francisco, Cal. Filed July

11, 1901. Wm. A. Deane, Clerk. By V. F. NortH-
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rop, Deputy Clerk. Recorded at the request of V.

A. Co., Jul. 12, 1901, at 40 min. past 3 o'clock P. M.

in Vol. 3 of Dec. of Dist. Page 154 Tulare County

Records. J. O. Thomas, Recorder. By W. S.

Hayes, Deputy Recorder. 1.50.

I, Flora Hall, Notary Public in and for the City

and County of San Francisco, State of California,

do hereby certify the above and foregoing to be a

full, true and correct copy of original certified copy

of Amended Decree in the Matter of Estate of Alvah

Russell Conklin, deceased.

Witness mv hand and seal this 9th day of June,

1910.

[Seal] FLOi:-. :. .

Notary Public in and for the City and County of

San Francisco, State of California. [428]

Complainant's Exhibit *'W" for Identification.

July 11th, 1900.

RECEIVED OF N. E. COXKLIX Swamp Land

Patents aggregating 9280. acres, covering lands in

what is known as the "M^nach« Meadows," in Tps.

19, 20, and 21 S., Rs. 34 and 35 E., M. D. M. and also

received map covering same tract. I receive these

Patents for the purpose of examination and compar-

ison to ascertain the tracts for which Patents are not

on hand, and also to ascertain what portion, if any,

of said lands are not listed and patented by the

United States to the State of California.

JOHN A. BENSON. [429]
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[Complainants' Exhibit ^'G/']

COMPLAINANT'S EXHIBIT "B,''

Estate of Alvah Eussell Conklin, Deceased,

Mrs. Mollie Conl^lin, Executrix.

To Reddy, Campbell & Metsoii, DR.

1900.

Feb. 7. To fee for services as allowed by

court $250.00

DISBURSEMENTS.
1897.

Dec. 15. Clerk's fees filing petition for pro-

bate will 6.00

1898.

Feb. 1. S. F. Bulletin, publishing notice of

probate of will 8.00

Apr. 18. Notary's fees inventory and ap-

praisement 1.50

^^Star" publishing notice to cred-

itors 5.00

1899.

Nov. Notary's fees, final account .50

Incidental expenses .90

271.90

CR.
1897.

Dec. 7. By cash, a/c disbursements

$10.00

1900.

Feb. 6. By cash from W. K. Miller

for pasturage 5.00 15.00

$256.90
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Eec'd Payment.

REDDY, CAMPBELL & METSON.
F. U. JACOBS,

June 6th, 1900.

Piled Jan. 17, 1910. A. L. Richardson, Clerk.

[430]

Complainants' Exhibit '*D'' [List of Powers of

Attorney].

PLAINTIFF ^S EXHIBIT ^^D."

KNOW ALL MEN BY THESE PRESENTS:
That Whereas, by an act of Congress approved

June 4, 1897, (30 Stat. 36), it is provided
'

' That in cases in which a tract covered by * *

a patent is included within the limits of a public

forest reservation, * * the owner thereof may,

if he desires to do so, relinquish the tract to the Gov-

ernment, and mav select in lieu thereof a tract of

vacant land open to settlement," etc.,

And, whereas, on the Nineteenth day of Septem-

ber, 1900, We, Mollie Conklin (a widow) of Bakers-

field, County of Kern, State of California, and Ed-

ward A. Reddy and Emily M. Reddy, Administrator

and Administratrix of the Estate of Patrick Reddy,

deceased, both of the City and County of San Fran-

cisco, said State, were the owners of the following-

described land: The S. 1/2 of N. E. 14, S. 1/2 of N. W.
14, N. 1/2 of S. W. 1/4 and N. W. 14 of S. E. 14 of

Section 11, in Township 20 South, Range 34 East,

M. D. M. ; The NW. 14 of NW. Yi (or Lot 4) of Sec-

tion 6, in Township 19 South, Range 35 E., M. D. M.,

aggregating 323.13 acres, in the County of Tulare,

State of California, which said tract prior to said
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date, had been included within the limits of the Sierra

Forest Reservation.

And, Whereas, on the said last named day we sur-

rendered the said land to the United States bv deed

of conveyance duh' executed, by which we became

entitled to select other lands of equal ac^rage in lieu

thereof.

Now, therefore, we have made, constituted and ap-

pointed, and by these presents do make, constitute

and appoint R. M. Cobban of Missoula in the County

of Missoula, State of Montana, our true and lawful

attorney for us and in our name, place and stead, to

enter into and take possession of each and every

tract of public land in any State or Territory of the

United States that has been or may hereafter be

selected by us in lieu of the land surrendered to the

United States as aforesaid, or any portion thereof,

whether the said selection or selections be made by

us personally, or by some one else acting through

power of attorney from us.

Our said attorney in fact is also hereby authorized

and empowered to GRANT, BARGAIN, SELL
AND CONVEY by good and suiiicient deed, all of

the right, title and interest that we now own, hold or

possess, and also all the right, title and interest that

we may hereafter acquire of, in and to the land that

has been or may hereafter be selected as aforesaid,

or any part thereof, for such sum or price as he may

deem proper.

And for all or any of the powers and purposes

aforesaid, for us and in our name to make, execute,

acknowledge and deliver all necessary deeds, con-
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veyances, assignments or other instruments of what-

ever kind or nature.

GIVING AND GRANTING unto our said At-

torney full power and authority to do and perform

all and every act and thing whatsoever requisite and

necessary to be done in and about the premises, as

fully to all intents and purposes as we might or could

do if personally present, with full power of substitu-

tion and renovation, hereby ratifying and confirm-

ing all that our said Attorney or his substitute or sub-

stitutes shall lawfully do or cause to be done by virtue

hereof.

FOR VALUE RECEIVED, the receipt whereof is

hereby acknowledged, this Power of Attorney is

hereby made and declared to be irrevocable by us or

otherwise.

IN WITNESS WHEREOF, we have hereunto set

our hands and seals on the Twenty-seventh day of

September, One thousand nine hundred.

MOLLIE CONKLIN. (Seal)

EDWARD A. REDDY. (Seal)

Administrator of the Estate of Patrick Reddy,

Deceased.

EMILY M. REDDY,
Administratrix of the Estate of Patrick Reddy, De-

ceased. [431]

Signed, sealed and delivered in the presence of

C. E. GLOVER.
J. H. LAVENSON.

State of California,

City and County of San Francisco,—ss.

On this twenty-seventh day of September, one
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thousand nine hundred, before me Holland Smith, a

Notary Public in and for the said City and County

of San Francisco, personally appeared Mollie Conk-

lin and Edward A. Reddy, Administrator of the Es-

tate of Patrick Eeddy, deceased, and Emily M.

Reddy, Administratrix of the Estate of Patrick

Reddy, deceased, personally known to me to be the

same persons, \vhose names are subscribed to the

within instrument and severally duly acknow^ledged

to me that they executed the same, and the said Ed-

w^ard A. Reddv and said Emily M. Reddy further ac-

knowledged they executed the said instrument re-

spectively as Administrator and Administratrix.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

first above written.

[Notarial Seal] HOLLAND SMITH,

Notary Public in and for the City and County of San

Francisco, State of California. [432]

Endorsement

:

Con'd. No. 60.

Complainant's Ex. D.

Offered in Evidence, C. W. M.

POWER OF ATTORNEY.
Mollie Conklin, et al., of Bakersfield, Cal.

to

R. M. Cobban, of Missoula, Mont.

Dated Sept. 19, 1900.

To Transfer title to land selected in lieu of land re-

linquished within a Forest Reserve.

Act June 4, 1897.

Recorded at request of this .... day of
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, 190 . . .
.

, at .... minutes past M.

in liber of Deed, page

Recorder.

State of Idaho,

County of Boise,—ss.

I hereby certify that this instrument was filed for

record at request of Cobban & Casey at 3 minutes

past 9 o'clock A. M. this 14th day of March, A. D.

1901, in my office, and dul}" recorded in Book 2 of

Power of Attorneys at page 305.

JOS. PENROD,
Ex Officio Recorder.

Fees $2.00.

Filed Jan. 17, 1910. A. L. Richardson, Clerk U. S.

Circuit Court. [433]

Power of Attorney, Plaintiff's Exhibit ^'C," dated

June 28, 1901, signed by Mollie Conklin, and Emily

M. Reddy. Acknowledged on the 26th day of June,

1901, before Thomes S. Burnes, Notary Public at San

Francisco, California.

Power of Attorney, Plaintiff's Exhibit ^'E," dated

Feb. 28, 1901, signed by Mollie Conklin, Edward A.

Reddy and Emily M. Reddy. Acknowledged on the

28th day of February, 1901, before Thomas S.

Burnes, Notary Public at San Francisco, California.

Power of Attorney, Plaintiff's Exhibit ''F," dated

April 3d, 1901, signed by Mollie Conklin, Edward A.

Reddy and Emily M. Reddy. Acknowledged on the

3d day of April, 1901, before Thomas S. Burnes,

Notary Public at San Francisco, California.

Power of Attorney, Plaintiff's Exhibit ^^G," dated
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Sept. 19, 1900, signed by Mollie Conklin, Edward A.

Eeddy and Emily M. Eeddy. Acknowledged on the

1st day of March, 1901, before Greo. S. Young, Notary

Public at San Francisco, California.

Power of Attorney, Plaintiff's Exhibit ^'H," dated

Feb. 28, 1901, signed by Mollie Conklin, Edward A.

Reddy and Emily M. Eeddy. Acknowledged on the

28th day of February, 1901, before Thomas S.

Burnes, Notary Public at San Francisco, California.

Power of Attorney, Plaintiff's Exhibit ^^I," dated

Sept. 19, 1900, signed by Mollie Conklin, Edward A.

Eeddy and Emily M. Eeddy. Acknowledged on the

1st day of March, 1901, before George S. Young, No-

tary Public at San Francisco, California.

Power of Attorney, Plaintiff's Exhibit ''J," dated

Sept. 19, 1900, signed by Mollie Conklin, Edward A.

Eeddy and Emily M. Eeddy. Acknowledged on the

12th day of February, 1901, before George A. Young,

Notary Public at San Francisco, California. [434]

Power of Attorney, Plaintiff's Exhibit ^'K," dated

Sept. 19, 1900, signed by Mollie Conklin, Edward A.

Eeddy and Emily M. Eeddy. Acknowledged on the

twenty-sixth (26) day of September, 1900, before

Holland Smith, Notary Public at San Francisco,

California.

Power of Attorney, Plaintiff's Exhibit ^^L," dated

Sept. 19, 1900, signed by Mollie Conklin, Edward A.

Eeddy and Emily M. Eeddy. Acknowledged on the

26th day of September, 1900, before Holland Smith,

Notary Public at San Francisco, California.

Power of Attorney, Plaintiff' 's Exhibit ''M," dated

Sept. 19, 1900, signed by Mollie Conklin and Emily
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M. Reddy. Acknowledged on the 16th day of Sep-

tember, 1901, before Thomas S. Burnes, Notary Pub-

lic at San Francisco, California. [435]

Complainants' Exhibit **N/'

(Copy)

CAMPBELL, METSON & CAMPBELL,
Attorneys at Law,

115 to 122 Crocker Building,

San Francisco.

December 11, 1901.

Mrs. A. R. Conklin,

Bakersfield, Cal.

Dear Madam:
Enclosed please find letter which I have just re-

ceived from Mr. Benson, which explains the situation

exactly. I had quite a talk with him over the phone,

and he says that if you can get anyone to take this

land at $4.00 an acre in its present situation, and do

better than he can, he is willing to give it up. If

vou or your son think vou can handle this land better

than it is being handled now, I suggest that you pur-

chase Mrs. Reddy 's interest in it and pay for the

same, and then you can handle it to suit yourselves,

without any interference by the Courts or anyone

else. Probably you can work this through the people

who are so anxious to buy the land at the present

time. At present I can see nothing better than to

let Benson work it out, as it seems to have gotten into

a snarl. It seems that we cannot get the deeds back

from the Government, and have not yet been able to

have them approve the selections. This being the
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fact, we are \yilling to do anything we can to facili-

tate the matter, and as I have said before, if the

people whom you have in view will purchase this land

in this situation, we would be willing to let them have

it at once.

Yours,

J. C. CAMPBELL.
Enc.

Filed Jan. 17, 1910. A. L. Richardson, Clerk U. S.

Circuit Court. [436]

Complainants' Exhibit **N-1.''

(Copy)

John A. Benson,

Engineer, Etc.

San Francisco, Cal., December 11th, 1901.

Hon. J. C. Campbell.

Dear Sir :

—

Agreeable to your request made to me this monr-

ing, I submit you the following statement regarding

the Forest Reserve basis which you placed in my
hands for disposition belonging to Mollie Conklin and

the Reddy Estate.

All of the land, except 400. acres, has been deeded

to the United States, and deeds placed upon record,

and selections made of other land in accordance with

the provisions of the Act of Congress of June 4, 1897

(30 Stats., 36).

This was all, or nearly all, located for parties who

were desirous of securing title to unoccupied govern-

ment lands of the United States, under the provisions

of contracts or agreements which in terms provided
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that after the land selected in lieu of the land sur-

rendered had been located and said location had been

accepted by the Commissioner of the General Land

Office, and proper evidence furnished thereof, that

the parties in whose interests the locations were

made would, upon the delivery of a deed conveying

the right of the owners, pay the amounts agreed

upon.

Up to the present date there has not been a single

location accepted by the Commissioner of the Gen-

eral Land Office. It is my intention just as soon as

these acceptances can be had to ask for a confirma-

tion of the sales by the Court so that settlements can

be made to both the owners and the parties in whose

interests the locations were made. We have been

bringing every effort to bear to get the Commissioner

of the General Land Office to act upon these matters,

and as he has lately added several to the [437]

working force in his office it is likely we will not have

very much longer to wait.

I can cite a case—a location wherein you are inter-

ested—wherein the locations were made long prior

to these ; that is the locations made for Mr. L. B. Han-

chett, lying partly in this State, in the Independence

District, and partly in the State of Nevada. Those

in the Independence District have recently been ap-

proved, while those in Nevada have not yet been

reached.

The Commissioner also refuses to allow the with-

drawal of selections already made until the present

ones are acted upon, giving as a reason in similar

instances, that the locator might desire to select more
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valuable lands than those selected at present.

At the time these locations were made there was

little or no sale for Forest Eeserve direct except upon

the condition that it were accepted by the Commis-

sioner of the General Land Office. At present if we

could only get back the deeds given to the United

States there would be little difficulty in disposing of

the land.

I have employed counsel specially at Washington

to try and secure these approvals and just as soon as

obtained, so as to get confirmation of sales will report

promptly.

I regret exceedingly these complications, but I had

no reason to expect them, as at the time the locations

were made approvals were progressing rapidly. I

have manv times this amount of locations in mv own

business delayed in a similar manner.

Very respectfully,

JOHN A. BEXSOX.
Filed Jan. 17, 1910. A. L. Richardson, Clerk U. S.

Circuit Court. [438]

Complainants^ Exhibit '^0.'^

(Copy)

CAMPBELL, METSOX & CAMPBELL,
Attorneys at Law,

115 to 122 Crocker Bldg.,

San Francisco.

January 29, 1902.

Mr. X. E. Conklin,

Bakersfield, Cal.

Dear Sir:

—

Yours of the 2Sth at hand. 1 do not exactlv under-
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stand or comprehend the proposition which you

make. Is it that a man wants to step into Benson's

shoi(/'s and take this property to sell, and pay us the

money as fast as he sells it, or what? Will he buy

Mrs. Reddy's land outright and take his chances?

Who is the man? I want to know all about it be-

fore I would be willing to make any proposition pro

or con. I msh you would find someone that would

buy Mrs. Eeddy out of the entire matter, and then let

this man and yourselves take it up. I apprehend

that more money than $4.00 an acre might be made

out of it by people who could handle it properly, but

it is in the Estate and we are not situated to handle

it as it ought to be.

Yours very trulv,

J. C. CAMPBELL.

Filed Jan. 17, 1910. A. L. Richardson, Clerk U. S.

Circuit Court. [439]

Complainants' Exhibit ^T.*'

OCopy)

CAMPBELL, METSON & CAMPBELL,
Attorneys at Law,

115 to 122 Crocker Bldg.,

San Francisco.

October 27, 1902.

Norman Conklin, Esq.,

Bakersfield, Cal.

Dear Sir :

—

Your letter of late date to Mrs. Reddy, has been

shown me.

You evidently have forgotten that I wrote you some
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months since stating to you that the moment that

you could do any better with the Monache property

than we are doing, you were at liberty to do so. T

also wrote to your friend there who said he could dis-

pose of the property and told him that we were will-

ing to let him do so, and that so far as the matter

being in the hands of Mr. Benson, it was not in such

a way but what it could be taken out at once.

Now, if you can do any better, you are at perfect

liberty to do so; and not only that, but we will join

with you in the endeavor to get the most for the

property and dispose of it at as early a date as pos-

sible ; but I would suggest that after you have been

so informed, you do not annoy your Aunt Em. by a

letter of the character that yours of the 15th is.

If you look up your correspondence, you will find

what I say to be true.

Very truly yours,

J. C. CAMPBELL.
I do not think it wise that Mr. Conklin should send

any written snarls. If he can and will do something

it would please me. However, I don't think he

should unnecessarily annoy Mrs. Eeddy whatever his

views.

W. H. METSON.

Filed Jan. 17, 1910. A. L. Richardson, Clerk.

[440]
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Complainants' Exhibit ''Q/*

(Copy)

CAMPBELL, METSON & CAMPBELL,
Attorneys at Law,

115 to 122 Crocker Building,

San Francisco.

San Francisco, November 7, 1902.

N. E. Conklin, Esq.,

Bakersfield, Cal.

Dear Conklin:

—

Replying to your letter of October 15th, 1902,

which was delayed in reaching me : The matter that

you refer to never was in the office of Campbell, Met-

son & Campbell, so far as Metson was concerned. I

have never taken any part in the matter, except to

make some enquiries from time to time and state the

matter to Mr. J. C. Campbell, and Mr. J. C. Camp-

bell is anxious to get rid of the affair and reports

that advances have been made and costs paid out.

The thing for you to do, I take it, is to come to San
Francisco, see Mr. Campbell and have the matter

straightened out.

Yours truly,

W. H. METSON.

Filed Jan. 17, 1910. A. L. Richardson, Clerk U. S.

Circuit Court. [441]
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Complainants' Exhibit **R/*

(Copy)

Bakersfield, Cal. June 13th, 1902.

Bank of California,

San Francisco, Cal.

Gentlemen

:

In regard to the deeds placed in escrow with your

bank in connection with sale of lands between m}"

mother Mollie Conklin and John A. Benson, will you

please send me a statement of money's received?

My mother is in the East and I have a general

power of attorney, which I will mail for your inspec-

tion, if 3^ou desire, or you can mail a statement to her

address in San Francisco, which is the Hotel Savoy.

Eespectfully,

Filed Jan. 17, 1910. A. L. Richardson, Clerk U. S.

Circuit Court. [442]

Complainants' Exhibit *'S.'^

Jun. 14, 1902.

Bakersfield, Cal., June 13th, 1902.

Anglo-California Bank,

San Francisco, Cal.

Gentlemen : Please send me a statement of moneys

received on account of deeds placed in escrow with

your bank in regard to lands concerned between my-

self and John A. Benson,

Respectfully,

MOLLIE CONKLIN.
By N. E. CONKLIN.
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Please give us more particulars, we cannot locate

such escrow on our books.

ANGLO
J. B.

Filed Jan. 17, 1910. A. L. Richardson, Clerk U. S.

Circuit Court. [443]

Complainants' Exhibit *'T.''

RE(70FATI0N OF POWER OP ATTORNEY.
(Copy)

KNOW ALL MEN BY THESE PRESENTS,
That I, Mollie Conklin, a widow of the City and

County of San Francisco, State of California, do

hereby wholly revoke, cancel and annul, any, all and

every Power of Attorney, and any Authority of

Agency of every description, of any kind or any

nature, executed by me, or claimed to have been ex-

ecuted by me, and all that show, or claim to be ir-

revocable on their face, are cancelled and annulled

and denounced as fraudulent, particularly one given

or in name of C. L. Hovey.

No person whosoever, is authorized to act for me or

in my place or stead, excepting N. E. Conklin, of the

City of Bakersfield, County of Kern, State of Cali-

fornia, who holds a Power of Attorney from me, and

which Power is excepted from this revocation.

MOLLIE CONKLIN. [Seal]

State of California,

County of Kern,—ss.

On this 3d day of January, A. D. 1903, before me,

A. C. Maude, a Notary Public in and for said county

and state, residing therein, dul}^ commissioned and
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sworn, personally appeared MOLLIE CONKLIN, a

widow, known to me to be the person whose name is

subscribed to the within instrument, and she acknowl-

edged to me that she executed the same.

Witness my hand and official seal.

[Notarial Seal] A. C. MAUDE,
Notary Public in and for Kern County, State of Cali-

fornia.

Filed Jan. 17, 1910. A. L. Richardson, Clerk U. S.

Circuit Court. [444]

Complainants' Exhibit ^'U-l.'*

(Copy)

To John A. Benson, Esq.,

No. 507 Montgomery Street,

San Francisco, Cal.

Dear Sir:

—

I hereby tender payment to you of the sum of

twenty-seven hundred and fifty dollars ($2750.00),

the same being money which I have received from you

under a misunderstanding upon my part, of the true

status of affairs in relation to certain lands known as

the Monache lands, and which said moneys was paid

to me under misrepresentations of said affairs and

misstatements of the true facts, and I now offer to

pay the same to you.

Said money will be paid to you or your order upon

your clearing the title to the said lands, which title

you have attempted to cloud, and this also includes

equities in lands and lieu lands arising from said

lands.

Said money will be paid to you upon your notifica-
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tion to me that you have so cleared said titles, and

after my investigating the same, by the Canadian

Bank of Commerce at San Francisco, Cal.

Respectfully yours,

MOLLIE CONKLIN.
Dated at Bakersfield, Kern County, Calif., this 28th

day of April, 1903.

(L. mailed April 30th, 1903i, letter addressed as

above.)

Filed Jan. 17, 1910. A. L. Richardson,. Clerk U. S.

Circuit Court. [445]

Defendants^ Exhibit ^*A.^'

THIS INDENTURE, made this 19th day of May,

in the year of our Lord, One Thousand Nine Hundred

Three, by and between E. B. Weirick, Trustee, of

Butte, Montana, the party of the first part, and the

Payette Lumber and Manufacturing Company, a cor-

poration duly organized and existing under and by

reason of the laws of the State of Minnesota, the

party of the second part.

WITNESSETH, That the said party of the first

part, for and in consideration of the sum of One Dol-

lar to him in hand paid by the party of the second

part, the receipt of which is hereby acknowledged, has

granted, bargained and sold, and by these presents

does grant, bargain, sell, convey and confirm unto the

said party of the second part, its successors and as-

signs, forever. All the following described Real

Estate, situate in Boise County, State of Idaho, as

follows, to-wit:

** Conveys lands described in the decree and other
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lands ; description omitted pursuant to stipulation of

counsel."

TOGrETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing, or in any wise appertaining, and the reversion

and reversions, remainder and remainders, rents,

issues and profits thereof, and all estate, right, title

and interest in and to the said property, as well in law

and in equit}^ of the said party of the first part.

TO HAVE AND TO HOLD all and singular, the

above mentioned and described premises, together

with the appurtenances, unto the party of the second

part, and its successors and assigns, fori^er. And the

said party of the first part, and his heirs, and assigns,

and the said premises in the quiet and peaceable pos-

session of the said party of the second part, its succes-

sors and assigns, against the said party of the first

part, and his heirs, and against all and every person

and persons whomsoever, lawfully claiming or to

claim the same, shall and will warrant AND BY
THESE PRESENTS FOREVER DEFEND.
[446]

IN WITNESS WHEREOF, I, said E. B. Weirick,

trustee, being so first authorized, empowered and

directed by each and every of the parties for whom
said trust is held, have hereunto set my hand and seal

the day and year first above written.

E. B. WEIRICK,
Trustee.

State of Montana,

County of Silver Bow,—ss.

On this 22d day of May, in the year of 1903, before
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me John S. Dutton a notary public in and for said

County and State, personally appeared E. B. Weir-

ick, known to me to be the person whose name is sub-

scribed to the within instrument, and acknowledged

to me that he executed the same by the authority and

at the direction and request of the persons for whom
said trust was by him held.

IN WITNESS HEREOF, I have hereunto set my
hand and affixed my notarial seal, the day and year

in this certificate first above written.

[Seal] JNO. S. DUTTON,
Notary Public in and for County of Silver Bow,

Montana.

My Commission expires December, A. D. 1905.

Filed June 25, 1910. A. L. Richardson, Clerk.

[447]

In the United States District Court for the District

of Idaho, Southern Division,

IN EQUITY—No. 49.

UNITED STATES,

Complainant,

vs.

PAYETTE LUMBER & MANUFACTURING
COMPANY, a Corporation, JOHN A. BEN-
SON, JOSEPH C. CAMPBELL, R. M. COB-
BAN, E. B. WEIRICK, and E. B. WEIR-
ICK, Trustee,

Defendants.
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IN EQUITY—No. 255.

MOLLIE CONKLIN,
Complainant,

vs.

R. M. COBBAN, E. B. WEIRICK, Individually

and also as Trustee, PAYETTE LUMBER &

MANUFACTURING COMPANY, a Corpo-

ration, JOHN DOE, MARY I)OE, RICH-
ARD ROE and THOMAS ROE,

Defendants.

Opinion.

(Two Cases Consolidated as No. 60.)

C. H. LINOENFELTER, U. S. Attorney, and S. L.

TIPTON, Assistant U. S. Attorney, Solicitors

for United States.

N. E. CONKLIN and W. B. DAVIDSON, Solicitors

for Complainant, Mollie Conklin.

RICHARDS & HAGA and McBRIDE & McBRIDE,
Solicitors for Defendants Cobban and Weirick.

CAVANAH & BLAKE, Solicitors for Defendant

Payette Lumber and Manufacturing Company.

A. A. ERASER, Solicitor for Defendant, Joseph C.

Campbell. [448]

DIETRICH, District Judge:

The United States and Mollie Conklin bring sepa-

rate actions calling into question the same general

controversy, and involving the same general state of

facts. The suits were consolidated for trial, and

have now been submitted together. There is great
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similarity in the averments of the two bills, but the

prayers are wholly different, the demands being, in

the one case, that the United States be adjudged the

true owner of 3767 acres of timber lands situate in

Boise County, Idaho, and in the other that Mollie

Conklin be decreed an undivided half interest in the

same land. A similar bill relating to California

lands, but involving the same transactions, was ex-

hibited by the Government in the United States Cir-

cuit Court for the Northern District of California,

which, upon demurrer, was dismissed for want of

equity, and, upon appeal to the Circuit Court of

Appeals, the judgment of the lower court was af-

firmed. United States vs ConMin, 169 Fed. 177;

177 Fed. 55. The facts here disclosed by the evidence

are, to say the least, no more favorable to the Govern-

ment than were the averments there held to be in-

sufficient, and upon the authority of that case its bill

must be dismissed.

The parties defendant in the remaining suit are R.

M. Cobban, E. B. Weirick, and the Payette Lumber

and Manufacturing Company, a corporation. Title

to the lands referred to was conveyed jointly to the

plaintiff and the estate of Patrick Reddy, deceased,

by the United States, whereupon the defendant Cob-

ban, assuming to act under powers of attorney pur-

porting to have been executed in his favor by the

plaintiff and the legal representatives of the Reddy

estate, transferred the same to Weirick, as trustee,

w^ho, in turn, conveyed them to the defendant cor-

poration. The plaintiff prays that these powers of

attorney be held to be void and of no effect, and that
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she be adjudged to be the owner of an undivided one-

half interest in the lands, and for general relief. The

salient facts will now be stated. [449]

Some time prior to the year 1900 Alvah Russell

Conklin, the plaintiff's husband, acquired title to

lands aggregating approximateh- 9600 acres, situate

in Inyo and Tulare counties, California, and referred

to in the record as the '^Monache lands." He con-

veyed an undivided one-half interest therein to Pat-

rick Reddy, his brother-in-law, who was a member of

the law firm of Reddy, Campbell & Metson, of San

Francisco. Subsequently, and before the year 1900,

the lands were included within the Sierra Forest Re-

serve. Under a general act of Congress, the owners

of such lands, by complying with certain conditions,

were authorized to exchange them for other public

lands subject to settlement. To make such exchange

it was requisite that the owner execute a deed convey-

ing the reservation lands, sometimes referred to as

the ^^base," to the United States, and have such deed

recorded in the proper county recorder's office, and

thereafter file the same, together with an abstract

showing a clear and unincumbered title in the United

States in the land office, together with an application

to select other specifically described land and in lieu

thereof, such other land being generally referred to

as*4ieu"land.

Both Conklin and Reddy died prior to the trans-

actions in 1900 out of which this litigation grows,

and their estates were in the process of administra-

tion. For some years prior to the death of Reddy,

J. C. Campbell was his partner, and upon his death
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the firm continued as Campbell, Metson & Campbell,

and either he personally or his firm acted as counsel

for both the Eeddy and the Conklin estates. John

A. Benson, residing at San Francisco, appears to

have been a land agent or attorney, and to have been

engaged on a comparatively large scale in dealing in

land scrip, and in securing title to public lands. He
had discussed with Reddy the matter of purchasing

his (R eddy's) interest in these lands, but the nego-

tiations were cut short by the latter 's death. In the

early part of the summer of 1900 both the plaintiff,

Mollie Conklin, who had in the meantime succeeded

to the interest of her deceased husband, and the

[450] representatives of the Reddy estate, which

was still in process of administration, being desirous

of disposing of the Monache lands, a meeting of the

several parties with Benson was arranged for at the

office of J. C. Campbell. As to the question whether

or not there was more than one meeting at which the

plaintiff was present, and as to just what occurred,

or was finally agreed upon, the evidence is highly

conflicting. There seems, however, to be no doubt

that at one meeting, at which an understanding w^as

practically arrived at, the plaintiff and her son, who

was a young lawyer, Benson, Campbell, and Reddy 's

widow, who was also one of the representatives of

the Reddy estate, were present. Putting aside for

the moment the disputed details, the understanding

then reached w^as that the owners were to dispose of

the Monache lands for the agreed price of $3.80 per

acre. Plaintiff's version is that this meeting took

place in the month of August, 1900, and that the

agreement was that Benson should purchase the
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lands at the price named, such purchase to be com-

pleted and the full amount of the purchase price

paid within ninety days. Deeds were to be executed

and placed in escrow, with instructions to deliver to

Benson upon the payment of the purchase price.

Upon the other hand, Benson's testimony is to the

effect that it was not understood that he was to pur-

chase the base land outright, but that it was to be

exchanged for other land, as provided by law, and

that he was to make payment only when the titles

WTre approved by the proper Government officials.

The truth probably is that, upon the one side, the

plaintiff, not being familiar with the procedure by

which base lands are exchanged for lieu lands, gave

little attention to, and did not understand, such ex-

planations as may have been made by Benson, and

went away with the impression only that Benson was

to purchase, and that she was to deed to him directly,

her interest in the base lands. Upon the other hand,

Benson, being advised of the conditions under which

base lands could be handled and [451] exchanged,

and being familiar with the procedure, understood

that the owners would execute, and, in due time, de-

liver such papers as were necessary to make the

exchange and transfer. The plaintiff wanted to sell

the lands and was interested particularly in procur-

ing the desired price. Being concerned only with

the ultimate result, she probably gave very little

thought to the means by which that result would be

reached. In view of the entire record, it is wholly

improbable, and I am unable to conclude, that Ben-

son agreed or that he understood, that he would

directly purchase the base lands, or that deeds from
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the then owners were to convey the title to him per-

sonally.

At this point it should also be stated that the rec-

ord discloses a direct conflict upon the question as

to whether or not, in the negotiations leading up to

the agreement referred to, and in making the agree-

ment, and in the subsequent transactions still to be

related, Campbell was acting in the capacity of

attorney for the plaintiff. It is her contention that

he was so acting, but by him such relation is em-

phatically disclaimed. As already stated, he or his

firm had been acting for her, as the representative

of the Conklin estate, and he was at the time the

attorney for the representatives of the Reddy estate,

but there is no positive or strong circumstantial evi-

dence tending to support the plaintiff's contention

that he or his firm consciously acted in such capacity

for her personally in this or any other matter. In

view of the fact that Campbell had been associated

with her brother-in-law, Reddy, and that her son

had studied law in his office, and that he, Campbell,

or his firm, had, up to the very time of the meeting,

acted as counsel for the estate of her deceased hus-

band, she doubtless entertained great confidence in

him, and it is entirely probable that she expected

him' to protect her interests, without giving any

thought to the question whether or not he had been

expressly retained for that purpose. Upon the

other hand, from the entire record, I have concluded

that Campbell himself did not understand that he

was, in [452] a technical sense, acting as her

attorney. While at times he appeared to render
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services to the plaintiff iii connection with the

matter, it is to be borne in mind that he was all

the time attorney for the Reddy estate, and that

the Reddy estate owned an undivided one-half in-

terest in the property, and the interests of the estate

as against Benson were therefore identical with

those of the plaintiff. In other words, in properly

caring for and protecting the interests of the Reddy

estate, Campbell could not well avoid the appearance

of also protecting the interests of the plaintiff.

It seems to have been understood that upon being

furnished with the necessary data, Benson would,

at his own expense, procure abstracts of title, and

draft the necessary instruments to effect the ex-

change, and, a short time after the meeting referred

to, he caused to be sent to Campbell's office numer-

ous papers, with the request that they be executed.

At this point the evidence is very fragmentary and

very unsatisfactory. Campbell apparently had an

extensive practice, and the details of the business

w^ere left to assistants and clerks in the office. The

papers thus prepared by Benson and delivered at

Campbell's office upon two different occasions were

apparently taken by one of the clerks or office boys

to the plaintiff and Mrs. Reddy for execution. The

testimony of the plaintiff is that the first group was

brought to the home of Mrs. Reddy, where she, the

plaintiff*, was temporarily staying. They hastily

scanned some of them, and then, concluding that

they would not have been sent for signature unless

they had Campbell's approval, they signed them and

turned them back into the hands of the 'messenger.
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The number of the papers is not disclosed, but there

were many of them. Later on another bunch was

presented to the phiintiff by someone whom she

recognized as being connected with CampbeH's

office, at a hotel in San Francisco, where she was

temporarily staying, and these she signed in the

sam^e way and upon the same assumption. Camp-

bell himself testifies that he personally took the

notary public to the hospital and there procured the

[453] execution of certain of the papers by one of

the Reddy representatives, who was ill at the time.

Unfortunately, before the evidence was taken in this

case, both of the representatives of the Reddy estate

and the notary public died.

Subsequently, from time to time, but under just

what circumstances, or how often, or when, does not

appear, these papers came into Benson's hands, and

they now appear to have consisted of a large num-

ber of deeds conveying the base lands to the United

States, and an equal number of applications, signed

by the owners of the base lands, for the selection

of lieu lands, a like number of instruments em-

powering some undesignated person to make selec-

tions of lieu lands, and also an equal number

conferring upon designated persons irrevocable au-

thority to convey the title or titles of the lieu lands

to purchasers thereof. It seems that, under the

prevailing rules of the land department, the right

to make selections of lieu lands was held to be non-

assignable, and therefore patents always issued to

the grantors of the base lands. It consequently

became necessary either for such grantors to make
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a conveyance to the purchasers, or to authorize an

attorney in fact to make such conveyance, and the

instruments referred to seem to have been such as

were sometimes used to make the necessary transfer

complete.

All of these deeds and powers of attorney were

signed by the plaintiff and the two representatives

of the Reddy estate, and, from the notarial certifi-

cate attached, appear to have been duly acknowl-

edged before a notar}^ public. The plaintiff testifies

that she never appeared before a notary public or

acknowledged any one of the instruments, and that

in that respect the certificates are all false. In this

position she is strongly corroborated by other evi-

dence, and upon the whole record there is left no

room for doubt that her testimony is time.

During the 3^ears from 1900 to 1903 the defendant

Cobban resided at Missoula, in the State of Mon-

tana, and was engaged in [454] the real estate

business which was being conducted by a corpora-

tion bearing his name. In 1900 and 1901 he and a

number of other persons in Montana associated

themselves together for the purpose of assembling

and placing upon the market titles to valuable tim-

ber lands, Cobban being put forward as the active

agent of the association. Neither Cobban nor his

associates personally knew Benson, Campbell, Conk-

lin, or Reddy, but, in some manner learning of

Benson's possession of the Monache scrip, Cobban

negotiated for the purchase of several lots thereof,

aggregating approximately 3,723.52 acres, by mail,

for the purpose of enabling him and his associates
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to acquire the title to the lands now in controversy,

which were at the time public timber lands of the

United States. The scrip was purchased in the

ordinary course of business, and at the going price,

namely, $4.00 per acre. From time to time as the

scrip was needed, Cobban ordered it from Benson,

and the same was sent to a designated bank, either

at Butte, Montana, or Boise, Idaho, where the pa-

pers were examined by Cobban or his representative,

and they being found to be satisfactory, the pur-

chase price was paid into the bank, and the scrip

delivered to the purchaser. This scrip, as it will be

understood, was made up of substantially the pa-

pers executed by the owners of the base lands as

hereinbefore detailed. After purchasing the scrip,

Cobban inserted in the blank application to select

lieu lands a description of the lands by him selected,

and also inserted in one of the powers of attorney

such description, together with his own name, and

thereupon the papers were filed in the proper land

office, and if the same were, upon examination, found

to be satisfactory by the Land Department, and the

exchange was approved, patent issued, conveying

title to the selected lands to the plaintiff and the

representatives of the Reddy estate. Upon the

issuance of such patent, Cobban, exercising the

authority which he assumed he had, as holder of

the scrip, either wrote, or caused to be written,

his own name in the powers of attorney which had

been signed in blank by the [455] plaintiff and
her co-owners, and thereupon executed a deed in the

name and upon behalf of the plaintiff' and the rep-
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resentatives of the Reddy estate, conveying such

patented selected land to the defendant Weirick,

as trustee, Weirick having been chosen by his

associates as their representative, to take the title.

Thereafter, Cobban's association having effected a

sale of all of the lands thus acquired, Weirick, as

such trustee, acting upon behalf of his associates,

and with their approbation, for a valuable consider-

ation transferred the title to the purchaser, the de-

fendant, Payette Lumber & Manufacturing Com-

pany, in whose name, as has already been stated,

the title now stands.

Plaintiff charges that Benson, Campbell, and the

defendants, conspired together to defraud her, that

she has never been paid the stipulated price, that

she unwittingly attached her signature to the papers

constituting the scrip, that she never in fact ac-

knowledged the execution of any such papers, that

their deliverv to Benson was unauthorized and with-

out her knowledge or consent, and that the powers

of attorney, when delivered to Cobban, being blank

as to the name of the person authorized to exercise

the powers, were ineffective for any purpose, and

therefore conferred no authority upon Cobban to

execute any deed or other conveyance.

We may put aside as being immaterial the fact

that the notarial certificates attached to the instru-

ments constituting the so-called ''scrip" sold to

Cobban were false, in that the plaintiff never

appeared before a notary public or made any ac-

knowledgment at all; as between the parties

acknowledgment was not essential to their validity.
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So also it is thought not to be highly important to

detemiine whether, by the original agreement, it

was contemplated that title to the base lands should

be conveyed directly to Benson, as is asserted by the

plaintiff, or was to be relinquished to the United

States substantially in the manner testified to by

Benson and Campbell. In either view, the [456]

plaintiff must have understood that, for a certain

specified price, she was to alienate all of her interest

in the lands, and, that being the case, the mere fact

that the conveyances ran to the United States, and

not to Benson, in itself furnishes no adequate ground

for the interposition of a court of equity. United

States vs. ConkUn, 169 Fed. 177; affirmed, 177 Fed.

55. Conklin vs. Cobban (Cal.), 116 Pac. 34. More-

over, there is no substantial foundation for the

charge, elaborated at great length in the bill, that

Benson, Campbell, Weirick, Cobban and others,

conspired to defraud the plaintiff. So far as Cobban

and Weirick are concerned, together w^ith their

associates and the promoters and officers of the

defendant, Payette Lumber & Manufacturing Com-

pany, it is enough to sa}^ that there is no basis for

a suspicion even that they purported to defraud, or

consciously participated in any scheme or con-

spiracy to defraud either the United States or the

plaintiff. They purchased the scrip by mail in due

course of business, were not acquainted with either

Benson or Campbell, and had no knowledge of the

facts of which the plaintiff now complains. While

there is much in the record to support the view that

Campbell failed to properly discharge his obligations
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to the plaintiff, it cannot be held that he conspired

with Benson, or at any time entertained corrupt or

improper motives. Such delinquency as in law may

be properly charged against him^ is to be attributed

to a want of personal attention upon his part, and

either to his neglect to give definite instructions to

his subordinates, to whom, in a measure, he in-

trusted the business, or to their disregard of his

instructions, rather than to any design or w^illing-

ness to wrong the plaintiff; I am satisfied that there

was no evil intent. That Campbell owed some duty

to the plaintiff cannot be controverted. She in-

trusted to his keeping the instruments of convey-

ance which were executed jointly by her and the

representatives of the Reddy estate, either because

she regarded him as her attorney, or because, rec-

ognizing him as the [457] attorney for the Reddy

estate, and reposing great confidence in him, she

assumed that he would deliver the instruments only

in accordance with the agreement, of the terms of

w^hich he was fully advised. Whether formally em-

ployed as an attorney or not, having, with full

knowledge of the conditions upon which they were

to be delivered to Benson, received the instruments,

it was his duty either to return them to plaintiff

or to comply with such conditions. This, however,

is not an action to determine Campbell's liability,

nor is he made a party defendant, and therefore the

precise nature of his relation to the plaintiff is

material only insofar as it bears upon the effect upon

the plaintiff's rights, of the unauthorized and im-

proper delivery of the instruments through his office
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to Benson, and bv Benson to the defendants who

purchased them for vahie and without knowledge

of any wrongdoing. And in disposing of that issue,

we mav dismiss from our consideration all those

instruments used merely in effecting an exchange

of lands with the United States. Such are the deeds

executed in favor of the United States, the applica-

tion to select lands in lieu of those relinquished, and

powers of attorney authorizing the making of such

selections. This suit is based upon the theory that

the plaintiff is entitled to the fruits of the exchange,

namely, the lands patented to her by the United

States in consideration of her relinquishment of title

to the base land's, and therefore it may be held that,

by prosecuting the suit, the plaintiff has ratified all

proceedings relating to such exchange. There is,

however, no evidence to support the theory that the

plaintiff ever authorized or ratified the delivery of

any power of attorney '^to convey," without the

prior payment to her of the full purchase price

agreed upon. Whether we accept the theory of

the plaintiff or that of the defense,—whether the

understanding was a transfer directly to Benson of

the Monache lands or an exchange thereof with the

Government, and thereupon a transfer of the lieu

lands to Benson or such person as Benson might

[458] designate,—according to all of the testi-

mony, payment of the agreed price was to precede

the delivery of the instruments effecting a transfer

of the title or the control of the title, from the plain-

tiff. Such is the testimony of the witnesses for the

plaintiff, Campbell, in the most emphatic terms, so
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declares, and Benson, in effect, admits that such was

the understanding. It is true, I think, that, when

she signed the large number of documents sent to

her f]*om Campbell's office, the plaintiff acted with-

out fully understanding their legal import, but even

if it be held that, having voluntarily attached her

signature, she is chargeable with an understanding

of their meaning and legal effect, it still remains

true that neither expressly nor impliedly did she

authorize their delivery to Benson. Campbell testi-

fies that it was not his understanding that such

instruments were ever to be executed, and that per-

sonally he was wholly unaware of their existence

until after this suit was commenced. He never saw

them, and did not deliver them to Benson or author-

ize their delivery. Benson ventures no explanation

and advances' no theory in justification of their de-

livery to him. In some way, it does not appear just

how, they all reached his office bearing false notarial

certificates of acknowledgment, and came from

either Campbell's office or directly from the hands of

the notary public. The delivery was made either

by the notary or a subordinate in Campbell's office,

but whether such delivery was the result of fraud-

ulent collusion or only innocent inadvertence, it was

not in accordance with the original agreement, and

had the authorization or consent of neither Campbell

nor the plaintiff.

It may be said generally that there is nothing in

the conduct of plaintiff, unless it be her act of sign-

ing the powers of attorney and giving them back into

the hands of Campbell's clerk, that can be put for-
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ward as a substantial reason why she [459]

should be denied equitable relief. She did not know,

and had no reason to suspect, that the powers of

attorney had been delivered to Benson until long

after the Cobban sales had been consummated, and,

upon learning of the facts, with reasonable diligence,

she executed, and caused to be recorded, in Boise

County, Idaho, where the lands are situated, a

revocation of such power. This revocation was filed

January 16, 1903, five months before Cobban and his

associates, through Weirick, their trustee, sold to

the defendant, Payette Lumber & Manufacturing

Company. Neither expressly nor impliedly has she

ratified the delivery of the instruments, and since

learning of their delivery she has consistently, and

with reasonable diligence, proclaimed her unwilling-

ness to be bound thereby, and has asserted her

ownership of the selected lands. If estopped at all,

therefore, or barred by laches, such estoppel or bar

must be found in the act of signing and sending the

instruments back to CampbelPs office.

The substantial facts with regard to the payments

made to the plaintiff are not in controversy. The

amounts paid to her credit on account of the entire

transaction aggregate only $2,750. What, if any,

part of this amount should be credited to the Cobban

sales is not entirely clear, and is left for later con-

sideration. The scrip sold to Cobban alone covered

3,723.52 acres, on account of which, if we credit the

plaintiff at the rate of one-half of $3.80, or $1.90 per

acre, there became due to her the sum of $7,074.68.

These sales were all made, and the money arising
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therefrom, received by Benson, between the 1st day

of February and the 1st day of July, 1901.

At the hearing, counsel for the defendants, as-

suming that plaintiff had declined an offer of full

payment, earnestly insisted that it would be ex-

tremely inequitable to permit her to refuse sub-

stantially that for which she had contracted, and

now recover title to these lands from the defendants,

who have already in good [460] faith made full

payment, and I w^as inclined to regard such a view

with much favor. But upon a most careful search

of the record I do not find the assumption of tender

well founded. At one point the witness Campbell

testified that the plaintiff* refused further pay-

ments, but the statement is immediately qualified

in such a way as to leave it practically worthless.

Benson evidently seeks to leave the impression that

plaintiff w^as unwilling to receive payment, but he

seems studiously to avoid any direct statement to

that effect, and clearly all of his testimony upon

the point relates to a time long after he consum-

mated the sales to, and received full payment from,

Cobban. It is difficult to harmonize Benson's use

of the powers of attorney and his conduct generally

with the ordinary standards of honesty and fair

dealing. In his letter of December 11, 1901, written

to Campbell, in response to the latter 's request for

a report as to the status of the whole matter, he uses

the following language: ^'All of the land, except

400 acres, has been deeded to the United States, and

deeds placed upon record, and selections made of

other lands in accordance with the provisions of the
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Act of Congress of June 4, 1897 (30 Stats. 36).

^^This was all, or nearly all, located for parties

who were desirous of securing title to unoccupied

government lands of the United States, under the

provisions of contracts or agreements which in

terms provided that after the land selected in lieu

of the lands surrendered had been located and ?aid

locations had been accepted by the Commissioner

of the General Land Office, and proper evidence fur-

nished thereof, that the parties in whose interests

the locations were made, would, upon the delivery

of a deed conveying the right of the owners, pay the

amounts agreed upon.

^^Up to the present date there has not been a sin-

gle location accepted by the Commissioner of the

General Land Office. [461] It is my intention just

as soon as these acceptances can be had to ask for

a confirmation of the sales by the Court so that

settlements can be made to both the owners and the

parties in whose interests the locations were made.

We have been bringing ever}^ effort to bear to get

the Commissioner of the General Land Office to act

upon these matters, and as he has lately added sev-

eral to the woi'king force in his office it is likely we

will not have very much longer to wait."

Clearly, he thus intended to give the impression

that the original owners still controlled the title,

and that no money had been paid by the purchasers,

and that payment would be made only upon the de*

livery of proper deeds by the original owners,

whereas in truth the fact was that, months prior

thereto, he had received, in installments, the full
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purchase price for the scrip covering all of the lands

described in the bill, and had delivered to Cobban

the several powers of attorney purporting to

authorize the transfer of title from the plaintiff and

the Reddys to unnamed purchasers. By implica-

tion the letter recognizes the correctness of the plain-

tiff's contention, that she was to convey title only

upon receiving payment in full, and the fact was

concealed that the instruments now under consider-

ation were in existence at all. There were doubtless

some negotiations looking to a settlement of the

whole controversy, and not improbably Benson con-

ditionally offered to make certain payments, but

there never was an unconditional or actual tender to

the plaintiff of what was clearly due her upon ac-

count of the Cobban sales. From the record the in-

ference is unavoidable that, if Benson had, during

the year 1901, or during the larger part, at least, of

the year 1902, offered to account for and pay over

the moneys arising from the Cobban sales, he would

have been met with no hesitation upon the part of

the plaintiff in accepting pajnnent, but, as appears

from the letter above referred to, he was putting her

demands for [462] payment off by evasion and

deception. After the plaintiff learned, through in-

quiries prosecuted by her son, in the year 1902, that

her understanding of the agreement was being vio-

lated, and especially when it appeared that Benson

had come into possession of, and had improperly

disposed of, the powers of attorney to convey, not

without reason she looked with suspicion upon, and

was reluctant to accept, offers of partial payment.
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She had a right to know the facts, and this knowl-

edge was denied to her. Benson declined to discuss

the matter except through or with Campbell, and

Campbell, for some reason, was very difficult of ac-

cess. It may be conceded that had the plaintiff and

her son gone about their investigation in a more di-

rect way, and had they insisted upon getting Ben-

son and Campbell together, and upon having a full

and comprehensive report upon the whole transac-

tion, certain unfortunate misunderstandings might

have been avoided, and possibly a satisfactory set-

tlement secured, but in passing criticism upon the

course pursued we must adjudge the conduct of the

plaintiff and her son in the light which they then had

rather than in the light of the facts later disclosed.

Xot without some apparent reason, they doubtless

entertained a suspicion that Benson and Campbell

were in collusion for some purpose antagonistic to

their interests, and that it would be useless, if not

perilous, to advise them of such suspicion until cer-

tain facts had been learned from disinterested

sources. While the course pursued is not free from

criticism, it is not thought to be such as should de-

bar the plaintiff from seeking relief in a court of

equity. It may be thought that, the fact that the

Keddys were paid much larger amounts than were

paid to the plaintiff tends strongly to corroborate the

theory that plaintiff refused to accept payment, but

it seems that from time to time Campbell, putting

forward the needs of Mrs. Reddy for money,

strongly urged Benson to make advances to her.

Campbell testified that he understood that [463]
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the moneys so paid were not the proceeds of sale,

but were advanced from time to time by Benson, in

anticipation of such sales, and in view of the state-

ments contained in Benson's letter of December

lltb, it is not improbable that from time to time he

led Campbell to believe that, under the contract,

there was nothing legally due from him, and that

the pa}Tiients which he made were to be understood

as advancements only. In that view, Campbell was

justified in turning over to Mrs. Reddy alone such

sums as he received, for they were by Benson paid

to her credit exclusively, whereas it was his duty to

distribute equally between her and the plaintiff all

proceeds arising from the sales of lands.

We are thus brought to a consideration of what

seems to be the controlling issue of the case, namely,

to what extent, if at all, is the plaintiff bound by the

unauthorized delivery of the blank powers of attor-

ney to convey. The defendant corporation, relying

upon the maxim that where one of two innocent per-

sons must bear a loss due to the injurious act of an-

other, he must sustain the loss who has put it within

the power of such other person to do the wrong, ear-

nestly^ insists that, having executed the powers and

returned them to Campbell, her agent, the plaintiff

must suffer the consequences of their unauthorized

delivery. Upon the facts before it, the Supreme

Court of California adopted such view in Conklin

vs, Benson, cited supra. It is to be said, however,

that while that case involved the same general trans-

actions, the ultimate facts upon which the Court

seems to have placed its decision are, in some mate-
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rial respects, different from the findings warranted

by the present record. In that case it was found

that when the powers of attorney were, by Benson,

delivered to the purchaser, they were complete, and

the inference is drawn that they were in that condi-

tion when they left the plaintiff's hands. Here it is

conceded that when the plaintiff signed the instru-

ments, and indeed [464] until some time after

they were delivered to Cobban, they were blank, at

least as to the name of the person authorized to ex-

ercise the specified powers. It was further substan-

tially found in that case that all the moneys due on

account of the purchase price of the lands had been

paid over by Benson to Campbell, and that the de-

linquency, if any, in making payment to the plain-

tiff, was with Campbell, the plaintiff's agent, and

not with Benson. Here it appears that nothing in

excess of $2,750 on account of the entire transaction

was ever paid by Benson to any person, to the credit

of the plaintiff. In the third place, in appl5dng the

principle of the maxim above referred to, the Cali-

fornia court appears to have assumed that Campbell

and Benson were the general agents for the plain-

tiff for the sale of these lands, whereas the record

here does not support the theory of such general

agency. Again it was there assumed that Campbell,

the plaintiff's agent, knowingly delivered the papers

to Benson, while here it appears that Benson's pos-

session thereof was without his knowledge or con-

sent.

1. Under all of the circumstances of the case, did

the blank powers of attorney operate to confer upon
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Cobban power to convey? The answer, it is

thought, must be in the negative. The rules by

which the validity of a power of attorney to trans-

fer the title to real estate is governed are substan-

tially the same as those which apply to conveyances

themselves. If a deed to real estate is executed,

with the name of the grantee left blank the deed is

inoperative until the name is inserted by some per-

son authorized so to do. Formerly the rule was that

such authority must be evidenced in writing, but it

is now held in many jurisdictions that parol author-

ity is sufficient. Devlin on Deeds, 3d ed., sec. 356.

But, as was said by Mr. Justice Field, delivering the

opinion of the court, in Allen vs, Withrow, 110

[464^4] U. S. 119, even where the more liberal

rule is recognized, there are still ^^two conditions

essential to make a deed, thus executed in blank, op-

erate as a conveyance of the property described in

it; the blank must be filled by the party authorized

to fill it, and this must be done before or at the time

of the delivery of the deed to the grantee named."

Putting aside the question as to the time Cobban in-

serted his name in the blank instruments, it is suf-

ficient to say that he had no authority at all so to do.

If it be conceded that such authority need not be in

writing, and that it need not even be expressly con-

ferred, it still remains true that in some manner it

must emanate from the grantor. It is not pretended

that in the present case the plaintiff, in writing or

otherwise, expressly authorized Cobban to act as her

agent in this respect, and authority, if any there

was, arose by implication alone. But from what
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fact or facts can the inference of such authority be

legitimately drawn? Where a grantor receives the

purchase price agreed upon and delivers a deed, oth-

erwise complete, from these facts alone it may, not

improperly, be inferred that he intended to author-

ize the purchaser to insert the name of the grantee

in the blank left for that purpose. Such would be

a natural inference. But the plaintiff here did not

deliver these papers, nor did she receive the stipu-

lated purchase price. They came into Cobban's pos-

session through the fraud of Benson, either actual

or constructive, and without the knowledge or con-

sent of the plaintiff, or of her agent, assuming that

Campbell was her agent. She had never heard of

Cobban, and, prior to the meeting at Campbell's of-

fice, Benson had been a total stranger to her. The

payment to, and the receipt by, Benson of the pur-

chase money paid by Cobban gives rise to no impli-

cation. It is not the pajTiient of the purchase

money by the purchaser, but the receipt by the

grantor, that tends to disclose the grantor's intent.

Benson had no authority to receive the purchase

money for the plaintiff; he was not her agent, and

[465] probably never thought of the relation ex-

isting between himself and the plaintiff as that of

agency. In his transactions with Cobban, he was

the vender, and in his relations with the plaintiff he

was the vendee or purchaser. Certainly it would

be quite as reasonable to hold that he was the agent

of Cobban to deliver the purchase money to the

plaintiff as to hold that he was the agent of the plain-

tiff to receive it. My conclusion is that, when Cob-
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ban purchased these instruments, he took them at

his peril. Upon their face they appeared to be in-

complete, and therefore inoperative, and to give

them effect it was requisite that the name of a qual-

ified person be inserted by someone authorized so

to do. The authority was not conferred by the

naked instruments themselves, and Cobban was

bound to know that, unless it was evidenced by some

writing or express declaration of the plaintiff, he

must, if he would rely upon the power which the in-

struments purported to grant, establish facts from

which it could legitimately be inferred. Such facts

the record fails to disclose, and the instruments must

therefore be held to be inoperative.

2. It is further thought that, aside from the fact

that the instruments were in blank, the plaintiff is

not bound by their unauthorized delivery. If it be

assumed that Campbell directed or consented to such

delivery, he acted in violation of his instructions,

and transcended his authority. As clearly under-

stood by all parties, Benson was to receive posses-

sion of the deeds or other instruments divesting the

plaintiff of her title, or putting out of her hands the

control thereof, only after he had paid in full the

purchase price. I am aware that the line between

a general and a special agency is not always well de-

fined, but in no view of the record can it be held that

Campbell had the authority of a general agent to

bind the plaintiff; his authority was limited to a

very narrow scope. The temis of the [466] sale

had all been arranged between the principals, in

Campbell's presence. Benson was to draft the pa-
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pers, and, after their execution, they were to be de-

posited by Campbell in escrow with the Anglo-Cali-

fornian Bank, with instructions to deliver to Ben-

son upon receipt of the stipulated amount. While

Campbell has no recollection that the papers were

so to be placed in escrow, he does remember that it

was agreed that payment should be made through

the Angio-Californian Bank. But, if the papers

were not to be left with the bank, it is difficult to un-

derstand why payment through that particular

bank, or, for that matter, through any bank, should

have been discussed or considered important.

Upon the one side it was doubtless insisted that the

conveyances should not be delivered until payment

was made, and, upon Benson ^s side, he doubtless de-

sired assurance of such delivery when he tendered

payment, and, altogether, it would seem that a de-

posit in escrow was a very natural course to pursue,

and I am inclined to think that the plaintiff's ver-

sion of the understanding is correct. Campbell's

duties, therefore, were few and simple, and his au-

thority limited; little, if an}i;hing, was left to his

judgment, and he had no discretion touching the

conditions upon which delivery was to be made to

Benson. Under the rule of special agency, in deal-

ing with him and accrediting his acts, third persons

were bound, at their peril, to take cognizance of

the limitations of his authority. '^It is believed to

be a general rule that an agent with limited powers

cannot bind his principal when he transcends his

power. It would seem to follow that a person trans-

acting business with him of the credit of his princi-
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pal, is bound to know the extent of his authority. '^

Scliummelpennich vs. Bayard, 26 U. S. 263; p. op.

290. The power of Campbell was analogous to that

of an escrow holder. The understanding was that

he should make a deposit of the papers in escrow,

and, having failed to comply with that understand-

ing, [467] he must be deemed to have retained

them, in substantially the capacity of an escrow de-

positary; certainly his authority to deliver was no

greater than would have been the authority of the

Anglo-Californian Bank if, in accordance with the

agreement, it had received them, under the stipu-

lated instructions. The unauthorized delivery of an

escrow deed does not operate to effect a transfer of

title. ''The great weight of authority sustains the

view that an unauthorized delivery of the instrument

conveys no title or gives no right, even in favor of

an innocent sub-vendee, without notice of the condi-

tions or events stipulated in the escrow contract;

and the authorities are very strong where the escrow

has been obtained or delivered through fraud. The

principle on which the doctrine rests is that an in-

strument delivered in violation of the terms on

which it has been placed as an escrow is not, in fact,

delivered, and that its possession by the grantee is

no more effective to convey title than would be the

possession of a forged or stolen instrument. Some
authorities proceed on the theory that a depositary

is a special agent of the depositor, and therefore, his

powers being limited to the condition of the deposit,

one who claims through him takes the risk of the

agent exceeding his powers." 16 Cyc. 581. ''Until
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the condition has been performed and the deed de-

livered over, the title does not pass, but remains in

the grantor. If the condition is not performed, the

grantee, we have seen, is not entitled to the deed.

If the depositary deliver the deed without authority

to do so from the grantor, or if the grantee obtain

possession of it fraudulently, mthout performing

the condition, the deed is void. The deed thus ob-

tained conveys no title either to the grantee or pur-

chasers under him." Devlin on Deeds, 3d ed., sec.

322. While not expressly deciding the precise ques-

tion, the Supreme Court of the United States, in

Provident Trust Company vs, [468] Mercer

County, 170 U. S. 593, 604, distinguishes between the

case of a bona fide purchaser of negotiable paper,

wrongfully delivered by an escrow holder, and that

of a purchaser of real estate under similar condi-

tions, seems to quote \^ith approval the language of

Chief Justice Bigelow, in Fearing vs. Clark, 16

Gray, 74, 76, as follows: **The rule is different in

regard to a deed, bond, or other instrument placed

in the hands of a third person as an escrow, to be

delivered on the happening of a future event or con-

tingency. In that case no title or interest passes

until a delivery is made, in pursuance of the terms

and conditions upon which it was placed in the

hands of the party to w^hom it was intrusted."

Speaking for the Circuit Court of Appeals of the

Ninth Circuit, Judge Gilbert, in Balfour vs. Hop-
kins, 93 Fed. 564, uses the follomng language: ^*The

authorities are not in entire harmony as to the effect

of the delivery of a deed which has been left in es-
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crow to be delivered to the grantee upon the per-

formance of a condition, and which has been wrong-

fully delivered before the condition was performed.

The decided weight of authority seems to sustain the

view that such a delivery is inoperative to convey

title, even in favor of an innocent purchaser, with-

out notice, unless the grantor has, by some act or

conduct of his own, estopped himself to deny the

delivery." In Count ij of Calhoun vs. American

Emigrant Company, 93 U. S. 124, it was said: ^^Be-

vond doubt, the deed of the lands was delivered to

the clerk of the respondents as an escrow, and sub-

ject to the condition that it should not be delivered

to the grantee until they gave a mortgage to secure

the full performance of the agreement under which,

the deed was executed; but it is equally clear that

the condition required to be fulfilled before the de-

livery could be made was never performed, and the

rule is established by repeated decisions that, where

a deed is delivered as an escrow, nothing passes by

the deed unless the [469] condition is per-

formed." See, also, Knapp vs. Nelson (Colo.), 92

Pac. 912; Tyler vs. Cate (Ore.), 45 Pac. 800; Brad-

ford vs. Durham (Ore.), 101 Pac. 897; Powers vs.

Rude (Okla.), 79 Pac. 89; Bowers vs. Cottrell

(Idaho), 96 Pac. 936.

3. In the third place, whatever may have been

Campbell's authority, he did not knowingly deliver

the instruments. In some unexplained manner,

they came into Benson's possession, ^vithout Camp-

bell's knowledge or consent. Campbell's positive

disclaimer of knowledge is corroborated by the facts



vs. Mollie Conklin. 517

and circumstances of the case. It is wholly improb-

able that, experienced lawyer that he was, he would,

knowingly, authorize or acquiesce in the course pur-

sued in this case, and thus needlessly jeopardize the

interests of his clients. Whether Benson procured

the papers by deception or through the inadvertence

of the clerks in Campbeirs office, his acceptance and

use of them constituted a fraud upon the plaintiff's

rights. There was no legal delivery of the instru-

ments, either by the plaintiff or by her agent.

Bowers vs, Cottrell, 96 Pac. 936.

It is to be added that, while, as has already been

said, the defendants are guilty of no moral wrong,

and are wholly exonerated from the charges of

fraud preferred in plaintiff's bill, it is doubted

whether, in purchasing the scrip, they exercised that

measure of care required of those who would claim

the protection of the maxim which they invoke. To

some extent, as testified to by Cobban, the custom

may have prevailed of buying conveyances and pow-

ers of attorney executed in blank, but, custom or no

custom, such purchase is attended with great haz-

ards. However, aside from that feature of the

** scrip," we find that these powers of attorney were

signed by the administrators of the Reddy estate

jointly with the plaintiff, and while this fact was ap-

parent upon the face of the instruments themselves,

they were accepted without any [470] inquiry on

the part of Cobban as to the legal authority of the

administrators to execute them. There was cer-

tainly no presumption that these administrators,

residing in California, and appointed by, and act-
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ing only under, the authority of a California court,

had the power to delegate to an unknown agent the

authority to convey lands belonging to the estate of

their intestate, situate in Idaho. To be sure, this

consideration does not relate to the plaintiff's inter-

est in the lands, but if, in the exercise of what would

seem to have been ordinary prudence, Cobban had

set on foot inquiry concerning the validity of the

powers of attorney so far as they concerned the

Reddy interests, doubtless he would have discovered

facts which would have put him upon his guard as

to the plaintiff's rights.

Now, as to the relief to be awarded to the plain-

tiff. Under the circumstances, our purpose should

be to protect her rights in such a manner as wdll be

least injurious to the defendants. To grant that for

which she specifically prays might work great and

unnecessary hardship to them. It is not improba-

ble that expenses aggregating considerable amounts

have been incurred in procuring title to the selected

lands, and in caring for the timber growling thereon,

and in paying taxes and other charges ; nor is it un-

likely that the lands are now^ of a value greatly in

excess of the amount due to the plaintiff under her

contract with Benson. It would therefore seem to

be inequitable to award to the plaintiff property the

value of which is, in a large measure, the fruit of

the defendant's expenditure, foresight and care.

If the plaintiff receives the amount which Benson

should have paid to her, she will have suffered no

substantial injury; she will thus have gotten what

she contracted for. Time was not of the essence of
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her agreement with Benson, and it would seena that

the rights of all parties can now best be conserved

by requiring its substantial performance. In the

[471] course of her testimony, the plaintiff de-

clared that what she wanted was pay for the land,

and in the course of their argument her counsel re-

iterated that the plaintiff desired nothing inequita-

ble, but that she was entitled either to the land or

the stipulated purchase price. I have therefore

concluded that if the defendants will, within a rea-

sonable time hereafter to be specified, pay to the

plaintiff the amount due to her, under the terms of

the Benson agreement, she will be required to exe-

cute to the defendant corporation a proper instru-

ment of conveyance, and thereupon the relief which

she specifically prays for will be denied; otherwise,

in default of such payment, her prayer will be

granted.

My present impression is that the record, as it

now stands, does not enable me to make an intelli-

gent finding as to the precise amount due the plain-

tiff under the Benson agreement, and it is possible

that it wdll be necessary to take further evidence.

However, before making any order in the premises,

I will hear further from counsel, and to that end the

several attorneys are requested to be present in court

on Monday, July 29th, at 10 o'clock A. M.

Dated Julv 26th, 1912.

[Endorsed] : Filed July 26, 1912. A. L. Richard-

son, Clerk. [472]
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In the District Court of the United States for the

District of Idaho, Southern Division,

IN EQUITY—CONSOLIDATED NUMBER
SIXTY.

UNITED STATES OF AMERICA and MOLLIE
CONKLIN,

Complainants,

vs.

R. M. COBBAN, E. B. WEIRICK, Individually,

and also as Trustee; PAYETTE LUMBER
AND MANUFACTURING COMPANY, a

Corporation et al.,

Defendants.

Stipulation [of Facts].

It is hereby stipulated and agreed by and between

the solicitors for the complainant, Mollie Conklin,

and the solicitors for the defendants, R. M. Cobban,

E. B. Weirick, individually, and E. B. Weirick, as

Trustee, and Payette Lumber and Manufacturing

Company, a corporation, that for the purpose of en-

abling the Court to make a finding as to the amount

due the complainant, Mollie Conklin, under the

Benson agreement, and to avoid the necessity of tak-

ing additional evidence herein, that the evidence

shall be deemed for the purpose of entering final

order in this cause, to show the following facts:

That the total acreage of land embraced in what

is known as the ^^Monache Lands" is Nine Thou-

sand Six Hundred (9,600) acres.

That the payment of Tw^o Thousand Seven Hun-
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dred Fifty Dollars ($2,750.00) made to the com^

plainant, Mollie Conklin, by Benson, on account of

such agreement, shall be deemed a credit on the

price that should have been paid to complainant,

Mollie Conklin, for the lands involved in this action,

in the ratio that the lands involved herein bears to

the total acreage of the Monache Lands. [473]

This stipulation shall not be binding upon any of

the parties hereto other than as to this action and

shall not be used or considered as in anywise bind-

ing in any other cause or action, and it is further

understood that in making this stipulation that the

parties thereto shall not be deemed to waive any ob-

jection to the decision of the Court in this action or

to any relief granted herein, but that this stipula-

tion shall be solely confined to supplying facts in the

record for the purpose of enabling the Court to

make a finding as to the amount due complainant,

Mollie Conklin, under the decision on the lands in-

volved herein.

Dated October 29th, 1912.

WM. B. DAVIDSON and

N. E. CONKLIN,
Solicitors and of Counsel for Complainant, Mollie

Conklin.

CAVANAH, BLAKE, & MacLANE,
Solicitors and of Counsel for Payette Lumber and

Manufacturing Company.

RICHARDS & HAGA,
Solicitor and of Counsel for Defendants R. M. Cob-

ban, E. B. Weirick, Individually, and also E. B.

Weirick, as Trustee.



522 R. M. Cobban et ol,

[Endorsed] : Piled Nov. 4, 1912. A. L. Richard-

son, Clerk.- [474]

In the United States District Court for the District

of Idaho, Southern Division.

IX EQUITY—CONSOLIDATED No. 60.

UNITED STATES OF AMERICA and MOLLIE
CONKLIN,

Complainants,

vs.

R. M. COBBAN, E. B. WEIRICK, Individually,

and also as Trustee; PAYETTE LUMBER
AND MANUPACTURING COMPANY, a

Corporation; JOHN A. BENSON and JO-

SEPH C. CAMPBELL,
Defendants.

Decree.

This cause coming on to be heard upon the plead-

ings and proofs and the stipulations of counsel as to

facts deemed to be shown by the record in this case,

and the Court having considered the same and the

arguments of counsel, and being duly advised in the

premises, it is ORDERED, ADJUDGED AND
DECREED as follows:

1. That the powers of attorney as alleged in

Complainant Mollie Conklin's amended bill of com-

plaint herein, each purporting to have been executed

by the complainant Mollie Conklin, and appointing

the defendant, R. M. Cobban as attorney in fact for
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the said complainant, and more specifically de-

scribed as follows:

Power of Attorney, dated June 28, 1901, recorded

in Book 2 of Powers of Attorney, page 386 of the

records of Boise Countv, State of Idaho.

Power of Attorney, dated Sept. 27, 1900, recorded

in Book 2 of Powers of Attorney, page 305 of the

records of Boise County, State of Idaho. [475]

Powder of Attorney, dated Feb. 28, 1901, recorded

in Book 2 of Powers of Attorney, page 365 of the

records of Boise County, State of Idaho.

Power of Attorney, dated April 3, 1901, recorded

in Book 2 of Powers of Attorney, page 355 of the

records of Boise County, State of Idaho.

Power of Attorney, dated March 1, 1901, recorded

in Book 2 of Powers of Attorney, page 342 of the

records of Boise County, State of Idaho.

Power of Attorney, dated Feb. 28, 1901, recorded

in Book 2 of Powers of Attorney, page 384 of the

records of Boise County, State of Idaho.

Power of Attorney, dated March 1, 1901, recorded

in Book 2 of Powers of Attorney, page 338 of the

records of Boise County, State of Idaho.

Power of Attorney, dated Feb. 13, 1901, recorded

in Book 2 of Powers of Attorney,, page 353 of the

records of Boise Countv, State of Idaho.
c 7

Power of Attorney, dated Sept. 26, 1900, recorded

in Book 2 of Powers of Attorney, page 349 of the

records of Boise County, State of Idaho.

PowTr of Attorney, dated Sept. 26, 1900, recorded

in Book 2 of Powers of Attorney, page 351 of the

records of Boise County, State of Idaho.
€' 7
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Power of Attorney, dated Sept. 16, 1901, recorded

in Book 3 of Powers of Attorney, page 31, of the

records of Boise County, State of Idaho.

—be and each and all of said powers of attorney

hereby are annulled, cancelled and declared to be ut-

terly void and of no effect, but only in so far as they

or either of them affect the title to the undivided one-

half interest of the complainant Mollie Conklin in

and to the lands described in said complainant

Mollie Conklin 's amended bill of complaint herein

and hereinafter fully described.

It is further ORDERED, ADJUDGED AND
DECREED that all Warranty Deeds purported to

have been executed for and on behalf of the com-

plainant, Mollie Conklin, by [476] the defend-

ant, R. M. Cobban, as attorney in fact for the said

Mollie Conklin, recorded in the office of the County

Recorder of Boise County, State of Idaho, and pur-

porting to convey the undivided one-half interest of

the complainant Mollie Conklin in and to the lands

described in the said complainant's amended bill of

complaint herein, and hereinafter fully described,

be and each and all of said deeds hereby are an-

nulled, cancelled and declared to be utterly void and

of no effect, in so far as they pretend to convey the

undivided one-half interest of the said Complainant,

Mollie Conklin in and to said lands.

It is further ORDERED, ADJUDGED AND
DECREED that that certain Warranty Deed dated

May 19, 1903, executed and delivered by the said de-

fendant, E. B. Weirick, as Trustee, to the defend-

ant, Payette Lumber and Manufacturing Company,
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a corporation, which said deed was recorded in Book

24 of Deeds, at page 380, of the records of Boise

County, State of Idaho, be and the same hereby is

annulled, cancelled and declared to be utterly void

and of no effect, in so far as the said deed pretends

to convey the undivided one-half interest of the com-

plainant Mollie Conklin in and to the lands de-

scribed in said complainant Mollie Conklin 's

amended bill of complaint herein, and hereinafter

fullv described.

It is further OEDERED, ADJUDGED AND
DECREED that the said defendants have not, nor

has either of them, any right, title or interest in and

to the said undivided one-half interest of the said

complainant Mollie Conklin in the lands herein-

after described, or in any part thereof. [477]

2. That if said defendants or either of them pay

to the clerk of this court, for the use and benefit of

the said Mollie Conklin, within sixty days from the

date hereof, the sum of Ten Thousand One Hundred

Thirty Dollars and Thirty-eight Cents ($10,130.38),

together with interest thereon from the date hereof,

to the date of such pajntnent, at the rate of seven per

cent (7%) per annum, also the said complainant

Mollie Conklin 's costs of suit herein, together with

all fees and commissions of the said Clerk of this

court for handling and disbursing said money, the

clerk of this court, as the commissioner of this

court, hereby appointed as such commissioner for

such purpose, shall execute and deliver for and on

behalf of the said complainant, Mollie Conklin, to

the said defendant, Payette Lumber and Manu-
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facturing Company, a corporation, a deed, convey-

ing to the said defendant all the right, title and in-

terest of the said complainant Mollie Conklin in and

to the lands hereinafter fully described, the same

being an undivided one-half interest, and the said

clerk shall thei'eupon pay to the said complainant,

Mollie Conklin, or her counsel, said money so paid

in by the defendants or either of them.

3. Upon the failure of the said defendants to pay

to the said clerk the sum of Ten Thousand One

Hundred Thirty Dollars and Thirty-eight Cents

($10,130.38), with interest thereon from the date

hereof, at the rate of seven per cent per annum, and

costs, within sixty days from this date, the clerk of

this court, as commissioner of this court, hereby ap-

pointed for such purpose, shall execute and deliver,

for and on behalf of the said defendants and each

of them, to the said complainant, Mollie [478]

Conklin, a deed conveying to the said complainant,

Mollie Conklin, all the right, title and interest which

said defendants, or either of them may have ac-

quired in and to an undivided one-half interest in

the lands and premises hereinafter described, under

and by virtue of the powers of attorney claimed to

have been executed by the said complainant, Mollie

Conklin, and also all deeds executed under and by

virtue of said powers of attorney, or either of them,

and by or through which the said defendants, or

either of them, claim any right, title or interest in

and to an undivided one-half interest in the said

premises; reserving, however, to the said defend-

ants, as their respective interests may appear, all
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such right, title or interest as they may acquired in

and to an undivided one-half interest in said lands

through the estate of Patrick Reddy, deceased.

The lands and premises affected by this decree

and to be conveyed to the said defendant, Payette

Lumber and Manufacturing Company, by the clerk

of this court upon the payment of the sum afore-

said, and to be conveyed to the said complainant,

Mollie Conklin, by the clerk of this court upon de-

fault in said payment, are situated in the County of

Boise, and State of Idaho, and are fully described

as follows, to Avit

:

The southwest quarter (SW. ^4) of the northeast

quarter (NE. 14) and the southeast quarter (SE. 14)

of the northeast quarter (NE. 1/4) of section nineteen

(19), township thirteen (13) north, range five (5)

east of the Boise meridian;

The northwest quarter (NW. 14), and southwest

quarter (SAY. 14) and south half (S. 1/2) of the

southeast quarter (SE. 14) ^^ section twenty-six

(26), township sixteen (16) north, of range four

(4) east of the Boise meridian; [479]

The north half (N. i/^) of the northeast quarter

(NE. y^) and the southwest quarter (SW. 14) ^^

the northeast quarter (NE. 14), and the northwest

quarter (NW. 14) and the north half (N. 1/2) of

southwest quarter (SW. 14) ^^^ ^^^^ northwest

quarter (NW. 14) ^^ ^^^^ southeast quarter (SE. 14=)

of section seventeen (17), tow^nship sixteen (16)

north, of range four (4) east of the Boise meridian;

The northwest quarter (NW. y^) and the north

half (N. 1/2) of the northeast quarter (NE. %) of
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section thirty-five (35), townsliip sixteen (16)

north, of range four (4) east of the Boise meridian;

The southwest quarter (SW. 14) of the southwest

quarter (SW. 14) of section twenty-nine (29), town-

ship sixteen (16) north, of range five (5) east of

Boise meridian;

The northeast quarter (XE. 14) of tlie northwest

quarter (NW. 14) of section seven (7), township

thirteen (13) north, range five (5) east of the Boise

meridian

;

The northwest quarter (XW. 1/4) of section

twenty-five (25), township sixteen (16) north, of

range four (4) east of the Boise meridian;

The west half (W. 1/0) of the southeast quarter

(SE. 14) and the east half (E. 1/2) of the southwest

quarter (SW. 14) and lots three (3) and four (4)

of section nineteen (19), townsliip fifteen (15)

north, of range four (4) east of the Boise meridian;

The southeast quarter (SE. 1/4) and the east half

(E. I/2) of the northeast quarter (XE. 14) of section

twenty-five (25), township fifteen (15) north, range

three (3) east of the Boise meridian;

Lots one (1) and four (4) of section thirty-five

(35), township twelve (12) north, of range three

(3) east of the Boise meridian; [480]

Lot four (4) of section five (5) township fifteen

(15) north, range four (4) east of the Boise me-

ridian
;

Lot two (2), section five (5), township fifteen

(15) north, range four (4) east of the Boise me-

ridian
;

Southeast quarter (SE. 14) of the northeast quar-
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ter (NE. 14) of section twenty-nine (29), township

sixteen (16) north, range four (4) east of the Boise

meridian

;

Lot four (4) and the south half (S. 1/0) of the

northwest quarter (NW. i/4) ^^ section four (4),

township fifteen (15) north, of range four (4) east

of the Boise meridian;

Lot three (3) of section five (5), township fifteen

(15) north, range four (4) east of the Boise me-

ridian
;

Lot two (2) of section six (G), township fifteen

(15) north of range four (4) east of the Boise me-

ridian;

Lot one (1) of section six (6), township fifteen

(15) north, of range four (4) east of the Boise me-

ridian
;

The east half (E. I/2) of the southeast quarter

(SE. 14) and the southwest quarter (SW. y^) of the

southeast quarter (SE. 14) of section thirty-one

(31), to\\Tiship sixteen (16) north, of range four

(4) east of the Boise meridian;

The south half (S. %) of the southeast quarter

(SE. 1/4) of section thirty-tw^o (32), township sixteen

(16) north, range four (4) east of the Boise merid-

ian;

The southw^est quarter (SW. 1/4) of section twen-

ty-eight (28), in township sixteen (16) north, range

four (4) east of the Boise meridian;

The southeast quarter (SE. 14) of the northeast

quarter (NE. 14) ^^ section thirty-one (31), tow^n-

ship sixteen (16) north, of range four (4), east of

the Boise meridian; [481]
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The southwest quarter (SW. 14) of section thirty-

two (32), township sixteen (16) north, of range four

(4) east of the Boise meridian;

The southeast quarter (SE. 14) and the east half

(E. I/2) of the northeast quarter (NE. 14) of section

twenty-six (26), township thirteen (13) north, range

three (3) east of the Boise meridian;

Lot one (1) and the southeast quarter (SE. 14)

of the northeast quarter (NE. y^) of section two (2),

township twelve (12) north, of range three (3) east

of the Boise meridian

;

The west half (W. V2) ^^ ^he southwest quarter

(SW. y^) of section one (1), township twelve (12)

north, of range three (3) east of the Boise meridian;

The north half (N. I/2) of the northeast quarter

(NE. 14) of section twenty-nine (29), township

fifteen (15) north, range four (4) east of the Boise

meridian

;

The northeast quarter (NE. 14) of the southeast

quarter (SE. y^) of section thirty-one (31), to\^Tiship

fifteen (15) north, of range four (4) east of the

Boise meridian;

The west half (W. %) of the southwest quarter

(SW. 1/4) and the southeast quarter (SE. %) of

southwest quarter (SW. ^4) of section thirty-two

(32), township fifteen (15) north, range four (4)

east of the Boise meridian

;

The south half (S. 1/2) of the southeast quarter

(SE. 14^) and the south half (S. 1/2) of the southwest

quarter (SW. %) and the northwest quarter (NW.

14) of the southwest quarter (SW. %) of section

five (5) township fifteen (15) north, range four (4)
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east of the Boise meridian

;

The southeast quarter (SE. 14) of the northwest

quarter (NW. I/4) of section seven (7), township

thirteen (13) north, range five (5) east of the Boise

meridian; [482]

4. Should an appeal from this decree be perfected

bv the said defendants, or either of them, within

sixty days from this date, and a supersedeas be ap-

proved by this Court, then and in that event the

said defendants or either of them shall have thirty

days from and after the filing of the mandate of the

court of appeals with the Clerk of this court in which

to do the act or acts required to be done by them

hereunder, and in which to pay the said sum or sums

to be paid hereunder, and the authority of the said

commissioner to make said conveyances shall be ex-

tended accordingly, and the sum or sums so to be paid

shall bear interest at the rate of seven per cent

(7%) per annum from the date hereof until paid.

5. That the bill of complaint of the United States

of America be and the same herebv is dismissed.

6. That the complainant, Mollie Conklin, may
have judgment for her costs herein, taxed at $227.65.

Dated Nov. 4, 1912.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Filed Nov. 4, 1912. A. L. Richard-

son, Clerk. [483]
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In the District Court of the United States for the

District of Idaho, Southern Division,

IN EQUITY—No. 255.

MOLLIE CONKLIN,
Complainant,

vs.

K. M. COBBAN, E. B. WEIRICK, Individually

and also as Trustee, and PAYETTE LUM-
BER & MANUFACTURING COMPANY,
a Corporation,

Defendants.

(Consolidation with No. 49 as Consolidated No. 60.)

Stipulation Relative to Record on Appeal.

It is hereby stipulated and agreed by and between

the parties hereto, through their respective counsel,

that in order to save expense in the printing and cer-

tification of the record, and to avoid encumbering

the record with papers and documents not pertinent

to the questions involved on appeal, the following

portions of the record, and no more, the same being

sufficient to show the errors complained of and the

evidence relating thereto, shall be transcribed, cer-

tified and transmitted to the Clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit by the Clerk of the United States District Court

for the District of Idaho, under the appeal of ap-

pellants herein, to wit:

1. Complainant's amended bill of complaint.

2. Separate answer of Payette Lumber & Manu-

facturing Company, filed May 1st, 1909.
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3. Replication of complainant to above answer.

4. Answer of defendants Cobban and Weirick.

5. Replication of complainant to above answer.

[484]

6. Deposition of Mrs. Mollie Conklin, Mrs. M. C.

Olcese, and N. E. Conklin, taken before Robert M.

McCracken at Boise, Idaho, on or about January 3,

1910, and filed January 17, 1910.

7. Deposition of H. M. Wright, R. B. Swayne,

and Mrs. Sybil J. Coleman, taken before Charles R.

Holtman on March 21, 1910, at San Francisco, and

filed November 4, 1911; but the commission to take

said deposition may be omitted, it being hereby stipu-

lated and agreed that the same was properly taken

and pursuant to commission duly authorizing the

taking thereof.

8. Deposition of Joseph C. Campbell, J. A. Ben-

son, James H. Lavenson, and Clara E. Glover, taken

before Flora Hall at San Francisco on April 28th,

29th and 30th, and May 2d, 1910, and filed October

18, 1911.

9. Deposition of R. M. Cobban, E. B. Weirick

and E. M. Hoover, taken before Robert M. Mc-

Cracken at Boise, Idaho, on June 24, 1910, and filed

June 29, 1910.

10. All letters and copies of letters and other ex-

hibits, excepting deeds and powers of attorney, which

are hereinafter separately provided for. It is ex-

pressly agreed, however, that no exhibit which has

been copied into the depositions above mentioned, or

any or either of them, shall again be set out, it being

the intention to hereby avoid repetition or the set-
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ting out of an exhibit more than once in the record.

11. The power of attorney marked Plaintiff's Ex-

hibit *^D/' the same being substantially the same as

the other powers of attorney, excepting as to the de-

scription of the land used as a base or to be conveyed

thereunder, and it shall be unnecessary to set out in

the record a description of any other [485] power

of attorney ; but it shall be sufficient to give a synop-

sis of the others substantially as follows: Power of

Attorney, Plaintiff's Exhibit . . . ., Dated
,

signed by Acknowledged on the .... day

of , 19 .... , before at

12. Deed from E. B. Weirick, Trustee, to Pay-

ette Lumber & Manufacturing Company, dated May

19, 1903 (Defendants' Exhibit ^^A") ; but in lieu of

the description of the lands therein set forth, it shall

be sufficient to insert the following: ^^ Conveys lands

described in the decree and other lands ; description

omitted pursuant to stipulation of counsel."

13. This stipulation.

14. Opinion of Court filed July 26, 1912.

15. Stipulation of counsel dated October 29, 1912,

and filed November 4, 1912.

16. Decree.

17. All papers filed for perfecting the appeal

(Assignment of Errors, Petition for Appeal, Bond,

and Citation, and all orders made in connection there-

with).

It is hereby further stipulated and agreed that all

original exhibits introduced in the above-entitled

cause shall be transmitted to the Clerk of the United

States Circuit Court of Appeals, for the Ninth Cir-
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cuit, before the hearing of the cause in said court, and

the same may be used upon the argument or at the

hearing of said cause in said court, and shall be con-

sidered a part of the record on appeal therein as

fully and to the same extent as if transcribed and

printed in the record. And appellants shall have

the right, and they may be required so to do by ap-

pellee (complainant) if deemed necessary, to [486]

print as part of the record on appeal any exhibit

and any other part of the record not hereby expressly

authorized to be transcribed.

Dated this 4th day of December, 1912.

N. E. CONKLIN and

WM. B. DAA^DSON,
Solicitors for Complainant.

CAVANAH, BLAKE & MacLANE,
Solicitors for Defendant, Payette Lumber & Manu-

facturing Company.

J. H. EICHARDS and

OLIVER O. HAGA,
Solicitors for Defendants, E. M. Cobban and E. B.

Weirick.

[Endorsed] : Filed December 5, 1912. A. L. Rich-

ardson, Clerk. [487]
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In the District Court of the United States for the

District of Idaho, Southern Division,

IN EQUITY—No. 255.

MOLLIE CONKLIN,
Complainant,

vs.

R. M. COBBAN, E. B. WEIRICK, Individually

and also as Trustee, and PAYETTE LUM-
BER & MANUFACTURING COMPANY,
a Corporation,

Defendants.

(Consolidated with No. 49 as Consolidated No. 60.)

Assignment of Errors.

And now comes the defendants, R. M. Cobban, E.

B. Weirick, individually and also as Trustee, and the

Payette Lumber & Manufacturing Company, a cor-

poration, by their solicitors, and having prayed an

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit from the decree entered in the

above cause on the 4th day of November, A. D. 1912,

say that the said decree, made and entered as afore-

said, is erroneous and unjust to these defendants, and

particularly in this

:

1. Because complainant did not show that these

defendants, or any or either of them, w^re guilty of

any fraud or wrongdoing in purchasing or acquir-

ing the land in the State of Idaho, which complainant

sought to recover in her bill of complaint, or in pur-

chasing or acquiring the scrip, deeds or powers of at-

torney under which or tlirough which defendants, or
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either of them, claim title to said land. And com-

plainant failed to show any collusion, confederation

[488] or conspiracy between these defendants, or

either of them, and any other person or persons

whomsoever for the purpose of acquiring title to said

lands or defrauding complainant thereof.

2. Because complainant had been guilty of laches

and was not entitled to equitable relief, or any relief,

in said suit.

3. Because the defendant, Payette Lumber &
Manufacturing Company, was a bona fide purchaser

for a valuable consideration, without notice of any

claim of complainant.

4. Because the defendants, R. M. Cobban and E.

B. Weirick, individually and as Trustee, were the

bona fide purchasers, in good faith, for a valuable

consideration of all the right, title and interest of

complainant in the California lands, known as the

^'Monache" lands, and of the lands in the State of

Idaho which complainant in her bill of complaint

seeks to recover in this suit.

5. Because if any wrong, injury or damage has

been sustained by complainant under the record in

this cause, it was due to her ow^n laches, carelessness

and negligence, and not through any fault or wrong-

ful act of these defendants, or any or either of them.

6. Because the decree and the relief granted com-

plainant is not within the issues framed by the plead-

ings, and is not sustained by the record, and is in-

equitable and unjust to these defendants.

7. Because the District Court erred in ordering,

adjudging and decreeing that the powers of attorney
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from complainant, Mollie Conklin, and described in

her amended bill of complaint and in said decree, ap-

pointing the defendant [489] E. M. Cobban as at-

torney in fact for said complainant, be annulled, can-

celled and declared utterly void and of no effect.

8. Because the District Court erred in ordering,

adjudging and decreeing that all warranty deeds

purporting to have been executed for and on behalf

of complainant by the defendant R. M. Cobban, as

her attorney in fact, be annulled, cancelled and de-

clared to be utterly void and of no effect.

9. Because the District Court erred in ordering,

adjudging and decreeing that the warranty deed

dated May 19, 1903, from defendant Weirick, as

Trustee, to the defendant Payette Lumber & Manu-

facturing Company be cancelled, annulled and de-

clared void and of no effect.

10. Because the District Court erred in decreeing

that these defendants, or either of them, had no right,

title or interest in the lands described in the decree

and situated in the State of Idaho.

11. Because the District Court erred in adjudg-

ing and decreeing that these defendants should pay

to complainant the sum of Ten Thousand One Hun-

dred Thirty and 38/100 Dollars ($10,130.38), with

interest at seven per cent (7%) per annum, and costs

of suit before they would be entitled to hold or enjoy

the lands described in the decree.

12. Because the District Court erred in its deci-

sion in holding and concluding that complainant did

not acknowledge before a notary public the instru-

ments through which defendants deraign title to the
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land in question.

13. Because the District Court erred in its deci-

sion in holding and concluding that there was no evi-

dence [490] in the record to support the theory

that complainant ever authorized or ratified the de-

livery of any power of attorney to ''convey," without

the prior payment to her of the full purchase price

agreed upon.

14. Because the District Court erred in its deci-

sion in holding and concluding that complainant

neither expressly nor impliedly authorized the de-

livery to Benson of the instruments executed by her

for the purpose of conveying the said Monache Lands,

or lands selected in lieu thereof.

15. Because the District Court erred in its deci-

sion in holding and concluding that the delivery of

the instruments executed by complainant was not in

accordance with the authorization or consent of com-

plainant, or anyone authorized to act for her.

16. Because the District Court erred in its deci-

sion in holding and concluding that complainant did

not know and had no reason to suspect that the

powers of attorney in question had been delivered to

Benson until after the sale to these defendants had

been consummated, and that she acted with reason-

able diligence in apprising defendants of her re-

pudiation of the acts of Benson and others acting for

her in delivering said instruments.

17. Because the District Court erred in its deci-

sion in holding and concluding that the revocation

of the powers of attorney, filed January 16, 1903, in

any way affected the rights of these defendants.
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18. Because the District Court erred in its deci-

sion in holding and concluding that complainant had

neither expressly nor impliedly ratified the delivery

of the instriuiients, through which defendants deraign

title, or proclaimed in a proper manner with reason-

able diligence her unwillingness to be bound thereby.

[491]

19. Because the District Court erred in its deci-

sion in holding and concluding that complainant

Avould have accepted payment for the lands in ques-

tion, or the so-called Monache lands, at $1.90 per acre

for her undivided one-half interest from the said

Benson during the years 1901 and 1902.

20. Because the District Court erred in its deci-

sion in holding and concluding that the course pur-

sued by complainant in her dealings with Benson and

Campbell, and in other matters leading up to the com-

mencement of this suit, was not such as to debar com-

plainant from seeking relief in a court of equity.

21. Because the District Court erred in its deci-

sion in holding and concluding that neither of these

defendants are protected under the rule, that where

one of two innocent persons must bear the loss due to

the injurious act of another, he must sustain the loss

who has put it within the power of such other person

to do the wrong.

22. Because the District Court erred in its deci-

sion in holding and concluding that the power of at-

torney delivered to defendant Cobban, and executed

by complainant, did not operate to confer upon said

defendant the power to convey the land in question.

23. Because the District Court erred in its deci-
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sion in holding and concluding that the defendant

Cobban did not, under the facts and circumstances

disclosed by the record in this case, have authority

to insert his name in the powers of attorney executed

by complainant.

24. Because the District Court erred in its deci-

sion in holding and concluding that the payments by

defendant Cobban and his associates to Benson are in

no way binding upon complainant, and that said Ben-

son was not the agent of complainant. [492]

25. Because the District Court erred in its de-

cision in holding and concluding that the said Ben-

son was as much the agent of the defendant Cob-

ban as of the complainant.

26. Because the District Court erred in its deci-

sion in holding and concluding that the instruments

executed by complainant and delivered to the de-

fendant Cobban and his associates by Benson upon

payment of the stipulated purchase price, and

through which title is deraigned by these defend-

ants to the land's in question, were inoperative for

any reason.

27. Because the District Court erred in its de-

cision in holding and concluding that Benson was to

receive possession of the deeds and instruments in

question only after he had paid in full the purchase

price, and that these defendants were bound to know

such fact and to know that said instruments had

not been delivered by complainant, either in accord-

ance with her agreement with Benson and Camp-

bell, or otherwise.

28. Because the District Court erred in its deci-
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sion in holding and concluding that Campbell was

the attorney or agent of complainant for any pur-

pose.

29. Because the District Court erred in its de-

cision in holding and concluding that in purchasing

the scrip in question defendants did not exercise due

or proper care and caution.

30. Because the District Couii; erred in its de-

cision in holding and concluding that the universal

custom, in handling scrip of the kind in question, of

permitting the purchaser to insert in the powers of

attorney to select and to convey the name of an

agent of his own selection, would not operate to pro-

tect these defendants in the purchase of the scrip in

question.

31. Because the District Court erred in its de-

cision in holding and concluding that the fact that

the Eeddy estate [493] owned the other undi-

vided one-half interest in the lands in question,

would in an}^ way or for any purpose put these de-

fendants, or either of them, on notice of any of the

fraudulent acts alleged to have been committed

against complainant, or that the instruments exe-

cuted by her had been executed unwittingly or un-

intentionally, and had not intentionally been deliv-

ered by complainant.

These defendants, however, expressly reserve to

themselves all benefit and advantage of so much of

said decree from which an appeal is prayed in this

cause as dismisses the bill of complaint and holds

that the United States of America is not entitled

to any relief in that certain suit wherein the United
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States is complainant and these defendants and

John A. Benson and Joseph C. Campbell are defend-

ants, the same being Cause No. 49, and being the

identical suit which ^Yas consolidated with the suit

of complainant herein, said suits being thereafter

known as Consolidated No. 60.

WHEREFORE, these defendants pray that the

portions of said decree granting any relief to the

complainant herein be reversed, and the District

Court directed to dismiss complainant's bill.

RICHARDS & HAGA,
Solicitors for Defendants.

Service of the foregoing Assignment of Errors and

receipt of copy thereof, admitted this 13th day of

December, 1912.

N. E. CONKLIN &
WM. B. DAVIDSON,

Solicitors for Complainant.

[Endorsed] : Filed Dec. 13, 1912. A. L. Richard-

son, Clerk. [494]

In the District Court of the United States for the

District of Idaho, Southern Division.

IN EQUITY—No. 255.

MOLLIE CONKLIN,
Complainant,

vs.

R. M. COBBAN, E. B. WEIRICK, Individually and

also as Trustee, and PAYETTE LUMBER &
MANUFACTURING COMPANY, a Corpo-

ration,

Defendants.
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(Consolidated with No. 49 as Consolidated Xo. 60.)

Petition for Appeal and Order Allowing Appeal.

The above-named defendants, conceiving them-

selves aggrieved by the decree made and entered on

the 4th day of November, A. D. 1912, in the above-

entitled cause, do hereby appeal from said Order

and Decree to the United States Circuit Court of

Appeals for the Ninth Circuit, except from so much

of said decree as dismisses the bill of complaint of

the United States in the suit against the above-

named defendants and others, which was consoli-

dated and tried with the suit of the above-named

complainant, for the reasons specified in the Assign-

ment of Errors, which is filed herewith, and defend-

ants pray that this appeal may be allowed and that

Citation issue as provided by law, and that a tran-

script of the record', proceedings and papers upon

which said decree was based, duly authenticated,

may be sent to the United States Circuit Court of

Appeals for the Ninth Circuit;

And these defendants desiring to supersede the

execution of the decree, tender bond in such amount

as the Court [495] may require for such purpose,

and pray that with the allowance of the appeal a

supersedeas be issued.

RICHAEDS & HAGA,
Solicitors for Defendants.

And now. to wit, on the 13th day of December,

1912, it is ORDERED that the petition be granted

and the appeal be allowed as prayed for, the same

to operate as a supersedeas upon the petitioners fil-

ing a bond in the sum of Twelve Thousand Dollars
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($12,000.00), with sufficient sureties, to be condi-

tioned as required by law.

FRANK S. DIETRICH,
District Judge.

[Endorsed] : Piled Dec. 13, 1912. A. L. Richard-

son, Clerk. [496]

In the District Court of the United States for the

District of Idaho, Southern Division,

IN EQUITY—No. 255.

MOLLIE CONKLIN,
Complainant,

vs.

R. M. COBBAN, E. B. WEIRICK, Individually and

also as Trustee, and PAYETTE LUMBER &
MANUFACTURING COMPANY, a Corpo-

ration,

Defendants.

(Consolidated with No. 49 as Consolid'ated No. 60.)

Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS,
That we, E. B. WEIRICK, Trustee, as Principal,

and the UNITED STATES FIDELITY AND
GUARANTY COMPANY, a corporation organized

under the laws of the State of Maryland, as Surety,

are held and firmly bound unto Mollie Conklin, the

above-named complainant, in the penal sum of

Twelve Thousand Dollars ($12,000.00), to be paid

to the said Mollie Conklin, her executors, adminis-

trators or assigns; to which payment well and truly

to be made we bind ourselves, our heirs, executors.
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administrators, successors and assigns, jointly and

severally by these presents.

Sealed with our seals, and dated this 13th day of

December, in the year of our Lord, one thousand

nine hundred and twelve.

WHEREAS, the above-named defendants, R. M.

Cobban, E. B. Weirick, individually and also as

Trustee, and the Payette Lumber & Manufacturing

Compan^y, a corporation, have prosecuted an appeal

to the United States Circuit Court of [497] Ap-

peals for the Ninth Circuit to reverse the decree in

the aforesaid suit, made and entered in the said

United States District Court for the District of

Idaho, Southern Division, on the 4th da}^ of Novem-

ber, A. D. 1912.

NOW, THEREFORE, the condition of this obliga-

tion is such, that if the above-named defendants

and appellants shall prosecute their said appeal to

effect, and answer all damages and costs, if they fail

to make their said plea good, then the above obliga-

tion to be void; else to remain in full force and vir-

tue.

IN WITNESS WHEREOF, The said E. B. Wei-

rick, Trustee, has caused his name to be hereunto

subscribed, and the said United States Fidelity and

Guaranty Company, Surety, has caused its name to

be hereunto subscribed, and its corporate seal af-
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fixed, by its attorneys in fact thereunto duly author-

ized by its Board of Directors.

E. B. WEIRICK,
E. B. WEIRICK, Trustee. [Seal]

UNITED STATES FIDELITY AND
GUARANTY COMPANY.

[Corporate Seal] By W. D. McREYNOLDS,
Its Attorney in Fact.

J. T. PENCE,
Its Attorney in Fact.

The foregoing bond is hereby approved to operate

as a supersedeas, and all proceedings in the District

Court under the decree appealed from are hereby

stayed.

Dated Dec. 13, 1912.

FRANK S. DIETRICH,
District Judge.

[Endorsed] : Filed Dec. 13, 1912. A. L. Richard-

son, Clerk. [498]

In the District Court of the United States for the

District of Idaho, Southern Division.

IN EQUITY—No. 255.

MOLLIE CONKLIN,
Complainant,

vs.

R. M. COBBAN, E. B. WEIRICK, Individually and

also as Trustee, and PAYETTE LUMBER &
MANUFACTURING COMPANY, a Corpo-

ration,

Defendants,
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(Consolidated with No. 49 as Consolidated No. 60.)

Order Relative to Exhibits on Appeal.

On motion of Messrs. Richards & Haga, solicitors

for defendants, it is ORDERED that in addition to

the transcript of the record on appeal in this suit,

that the Clerk of this Court transmit to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, at San Francisco, California, all

the original exhibits in this suit, to be by him safely

kept and returned to this Court upon the final de-

termination of the appeal in this suit in said Circuit

Court of Appeals.

Dated this 24th day of December, 1912.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Filed Dec. 24, 1912. A. L. Richard-

son, Clerk. [499]

In the District Court of the United States for the

District of Idaho, Southern Division.

IN EQUITY—No. 255.

MOLLIE CONKLIN,
Complainant,

vs.

R. M. COBBAN, E. B. WEIRICK, Individually and

also as Trustee, and PAYETTE LUMBER &

MANUFACTURING COMPANY, a Corpo-

ration,

Defendants.

(Consolidated with No. 49 as Consolidated No. 60.)
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Citation.

The United States of America,—ss.

To Mollie Conklin, Greeting:

You are hereby cited and admonished to ue and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the City

of San Francisco, in the State of California, within

thirty days from the date of this Writ, pursuant to

an appeal filed in the Clerk's office of the District

Court of the United States for the District of Idaho,

Southern Division, wherein Mollie Conklin is com-

plainant and R. M. Cobban, E. B. Weirick, individ-

ually and also as Trusteee, and the Payette Lumber

& Manufacturing Company, a corporation, are de-

fendants, to show cause, if any there be, why the

judgment, order or decree in said appeal mentioned,

should not be corrected, and speedy justice should

not be done to the parties in that behalf;

WITNESS, the Honorable EDWARD DOUG-
LAS WHITE, Chief [500] Justice of the Su-

preme Court of the United States of America, this

13th day of December, one thousand nine hundred

and twelve, and of the Independence of the United

States, the one hundred and thirty-seventh year.

FRANK S. DIETRICH,
United States District Judge, for the District of

Idaho.

[Seal] Attest: A. L. RICHARDSON,
Clerk.

Service of the foregoing Citation and receipt of
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a copy thereof, admitted this 13th day of Decem-
ber, 1912.

N. E. CONKLIN and

WM. B. DAVIDSON,
Solicitors for Complainant. [501]

[Endorsed]: Con'd. No. 60. In the District

Court of the United States for the District of Idaho,

Southern Division. Mollie Conklin, Complainant,

vs. R. M. Cobban et al., Defendants. Citation.

Filed December 13, 1912. A. L. Richardson, Clerk.

[502]

Return to Record.

And thereupon it is ordered by the Court that a

transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto

relating, be transmitted to the said United States

Circuit Court of Appeals for the Ninth Circuit, and

the same is transmitted accordingly.

[Seal] Attest: A. L. RICHARDSOK
Clerk. [503]
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[Certificate of Clerk U. S. District Court to

Transcript of Record, etc.]

In the District Court of the United States for the

District of Idaho, Southern Division.

R. M. COBBAN, E. B. WEIRICK, Individually,

and also as Trustee, and PAYETTE LUM-
BER & MANUFACTURING COMPANY, a

Corporation,
Appellants,

vs.

MOLLIE CONKLIN,
Appellee.

I, A. L. Richardson, Clerk of the District Court of

the United States for the District of Idaho, do

hereby certify the foregoing transcript of pages

numbered from 1 to 504 inclusive, to be full, true

and correct copies of the pleadings and proceedings

in the above-entitled cause in accordance with Stip-

ulation filed on December 5th, 1912, except the orig-

inal exhibits which are transmitted by order of

Court, and that the same together constitute the

transcript of the record herein upon appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit.

I further certify that the cost of the record herein

amounts to the sum of $278.20, and that the same

has been paid by the Appellant.

Witness mv hand and the seal of baid District

Court, affixed at Boise, Idaho, this 27th daj' of De-

cember, 1912.

[Seal] A. L. RICHARDSON.
Clerk. [504]
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[Endorsed]: No. 2236. United States Circuit

Court of Appeals for the Ninth Circuit. R. M. Cob-

ban, E. B. Weirick, Individually and also as Trustee,

and the Paj'ette Lumber & Manufacturing Com-

pany, a Coiporation, Appellants, vs. Mollie Conklin,

Appellee. Transcript of Record. Upon Appeal

from the United States District Court for the Dis-

trict of Idaho, Southern Division.

Filed December 31, 1912.

FRANK D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.


